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Higli Court that the affixing of a xnark  ̂as in tliis casê  was a 
sufficient compliance with the Act, and it would appear that this 
view was shared by other learned Judges of that Court ; Seska 
V. Beshâ â '̂ ) and Bllappa Nayalc v. Annamalai^-K The reported 
cases disclose no subsequent dissent from these decisions, 
though they have been distinguished on more than one occasion. 
Were the matter res iniegra we might have felt difficulty in 
arriving at the same conclusion, but it is of paramount import­
ance that in those matters, which enter into the daily life 
of the people, a long settled rule of law should not lightly be 
disturbed, merely because it may not fit in with the individual 
opinion of a Judge or Bench before whom it may come for 
consideration. It is true that according to prevailing notions, 
the Courts of one Presidency do not regard themselves as bound 
by decisions of another even on question of universal application 
— a matter on which perhaps some day a more satisfactory 
understanding may prevail'—still we think we ought, under the 
circumstances, to bo guided by the Madras decisions which 
completely cover the point before us.

On this ground therefore we hold the suit is not barred.

Order accordingly.

(I) (1883) 7 Mad. S5. (i!) (1883) 7 Mad. IQ,

APPELLATE CIVIL.

Before Sir L. M- Jenhins, K.O.I.TU., €hiê  Justice, and Hr. J'nstico Aston,

'1908. MAMLAL TIME DRAM a n d  o t h e e s  ( o b i g h k a :d J u j d g m e n t - o b e d i t o e s ), 

:| )ed em 5 er9 . A p p l i c a n t s , > .  HANABHAI MANEELAL a n d  o t h i k s ' ( o b i &IN a l  

OPPOSING- D e c b e b - h o l d b e s ) ,  O p p o n e n t s .*

Civil JB rocediiT G  Code (A c t X I V  of 1883), section 295—Batcahlc 
distrihution—̂Jiealimtion of assets—Interpretation,

A certain sum of money, Tvliicli was deposltsd in a 'Bank in tlie joint natwes of 
the Collector and a' hidgmont-debtor, and wlucli bolonged to the jndgmeiit- 
dettor, was sent by the Colleetor in tho fom  of a choq[Tie to the Court at the 
req,uest of the Cotirt to which the judgmont-oroditor had applied for the 
paymcait of tis d.eoi'aial ainotint out of the said moaey. After the cheque was

' Applioatioji Ho 96:io£ uM w tho e&tpaordluai'y j«xis5ieiion.
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received by the Couri; and converted into easli, the judgment-ereditor contended 
that the money was not liable to rateable distribution under section 295 of 
the Civil Procedure Code (Act X I Y  of 1882), between certain other judgment- 
ereditors o£ the judgment-debtor, because the money did not fall -within the 
description of assets dealt with in that section, that is, it could not be said that 
those assets had been realized, and if they had been realized, they had not been 
realized in execution of a decree inasmuch, as the money had not been attached 
in the Banlj,

H eld , that section 295 of the Oivil Prooeduve Code (Acb X I V  of 1882} 
applied and that the money was liable to rateable distribution between the 
several judgment-creditors. Section 395 provides that whenever assets are 
realised by stile or otherwise in execution o£ a decree, the consequGnces prescribed 
in the section shall follow.

PH m A fm ie  the word “ realized ” means converted into cash or into a fo m  
whereby it becomes available for immediate distribution ” and there is nothing 
in the word itself which requires that that process should take place as the result 
of any ulterior proceeding in the course o£ execution.

A pplication under the extraordinary jurisdiction (section 622 
of the Civil Procedure Code, Act X IV  of 1882) against the order 
of L. P. Parekhj First Class ^Subordinate Judge of Suratj in an 
execution proeeediug.

Point as to the rateable distribution of assets realized under 
section 295 of the Civil Procedure Code (Act X IV  of 1882).

On the 23rd January, 1903  ̂ the plaintiffs Manilal Umedram 
and his two brothers obtained a decree (Mo. 201 of 1902) against’ 
their debtor Zulfikaralli in the Court of the First Class Sub­
ordinate Judge o£ Surat for Rs. 14,372-8-9. On the 3rd Febru­
ary following, the plaintiffs applied, under darkhast No. 28 of 
1903, for the execution of the said decree, praying among other 
things for an order under section 272 of the Oivil Procedure Code 
(Act X IV  of 1882) directing the payment of the decretal amount 
to them out of the sum of its.'23,000 which, they were informed, 
was deposited by the defendant with the Collector of Surat, and 
on the same date the Court sent to the Collector a prohibitory 
order accompanied with a letter. Tho Collector on the 6th 
February, 1903, returned the prohibitory order with a letter stat* 
ing that the judgment-debtor’s estate was not in his control. 
Thereupon, on the 7th February the plaintiffs presented an 
application to the Court and prayed for an order directing thQ, 
Collector to pay the attached amount to them uuder section 277
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of the Code. But the Court declined to pass such an order at 
that stage and addressed a further letter to the Collector, who, by 
his reply dated the l l th  February, 1903, accepted finally the pro­
hibitory order, and the Court on the 14bh February directed that 
a notice be issued to the judgaient-debtor requiring him to pay 
the decretal amount within a fortnight, and thatj on his default, 
the ^Collector would be a=iked to pay the amount. On the 2nd 
March, 1903, the judgment-debtor applied for sta-y of execution 
for a month and a half on the ground that he was unable to make 
the payment, his property being then nob in his control. The 
Collector also supported the judgment-debtor^s application, but 
the Court rejected the application and on the 3rd March wrote a 
letter to the Collector asking him to send the decretal amount. 
On the 5th March the plaintiff again applied to the Court for an 
order on the Collector for the payment ol:‘ the amount to them, but 
th.e Court declined to make the order on the ground that the rights 
of other decree-holders, who had in the meanwhile applied for 
execution of their decrees, had to be considered. On the 6th March 
the Collector wrote a letter to the Court inquiring whether execu­
tion. was levied by attaching the judgment‘debtor's money which 
■was lying in the Bank of Bombay in the joint names of the Col­
lector and the judgment-debtor and expressing his willingness 
to sign the order for the withdrawal of the said money if the 
judgment-debtor permitted him to do so. But before the said 
letter was received by the Court, the plaintiffs on the 6th March, 
1903, made an oral application to the Court for the payment of 
the money jointly to all decree-holders who had up to that date 
presented applications for the execution of their decrees. The 
Court declined to do anything in the matter till a reply from 
the Collector was received. On the 9th March the plaintiffs 
applied reiterating their prayer for an order on the Collector for 
the payment of the decretal amount to them and undertook to 
^ve security for the claim? of the other decree-holders who had 
applied for execution. The Court made no order on the said 
application, but made an order on the original application for 
execution dated the 3rd February, 1903, to the effect that a letter 
be written to the Colloctor requesting him bo send a cheque for the 
decretal amount payable to the Nazir of the Courts and a letter to 
the said eff0Gb waa seat to tlie Oolleotor on the 10 th Maych follow*^
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ing. The Collector on the 18th March sent a cheque for 
Es. 15,623-11-3, that being the amount payable under the decree 
to the Nazir. The cheque was received by the Court on the 
20th and it was cashed on the 23rd March. On the 24th March, 
19OB, the plaintiffs applied for subprenas to the Collector and 
the Manager of the Bombay Bank for their examination to show 
that the payment made by the Collector was a voluntary pay­
ment by the ju:lgment-debfcor and, therefore^ it would not'fa ll 
under section 295 of the Civil Procedure Code. The Court 
merely recorded this application. On the 4th April, 1903, the 
day to which the hearing was postponed, the plaintiffs presented 
a further application submitting that the Collecfcor had sent the 
amount as the agent, and with the sanction^ of the judgment” 
debtor out of the funds lying in the Bank of Bombay in the 
joint names of the Collector and the judgment-debtor and not out 
of the monies in the hands of the Collector that were attached 
and that, therefore^ section 295 of the Civil Procedure Code was 
not applicable and the other decree-holders -were not entitled to 
rateable distribution of the said amount. But the Court over­
ruled the plaintiffs’ contention and ordered rateable distribution of 
the amount between decree-holders who had presented their 
darkhasts before the 20fch March, 1903. The Court made a 
remark that it was not necessary to examine the Collector.

The plaintiffs applied under the extraordinary jurisdiction 
(section 622 of the Civil Procedure Code, Act X IV  of 1882) 
urging alia that the Court acted without jurisdiction, 
illegally and with material irregularity ; that the Court wrongly 
declined jurisdiction in refusing to pass an order under section 
277 of the Civil Procedure Code, which was repeatedly asked 
f o r ; that the Court had no jurisdiction uoder the circumstances 
of the case to apply section 295 of the Code*; that the Court erred 
in holding that the monies sent by the Collector were realized in 
execution of the decree so as to fall under section 295 ; that the 
Court should have held that the Collector made the payment on 
behalf of the judgment-debtor in satisfaction of the decree that 
the Court acted illegally and with material irregularity in refusing 
an opportunity to the applicants (plaintiffs) to adduce evidence 
in support of their contention that section 295 was not applicable
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to the circumstances of the case; and that in any event the 
Court erred in ordering rateable distribution to all decree-holders 
who had applied for execution before the 20bh March 1903. A. 
rule nisi was issued calling on the opposing decree-holders to 
show, cause why the order of the Court should not be set aside.

Setalvad (with K . M, J/iaveri) appeared for the applicants 
(plaintiffs) in support of the rule :— Our first contention is that 
section 295 of the Civil Procedure Code is not applicable and 
that the Oourt had no jurisdiction to pass the order for rateable 
distribution. Our next contention is that the Court ought to 
have given us an opportunity to prove that the payment was a 
voluntary payment made by the j udgment-debtor. Rateable 
distribution can be allowed only when the amount was realized 
by the Court under some process in execution and not otherwise. 
In the present case the money that came into Court was not 
attached. The money which was in the hands of the Collector 
was attached and not that which was deposited in the Bombay 
Bank. The money was not realizied by sale or other process in 
execution proceedings. Further more attachment would not 
make the money available for payment under section 295 of the 
Civil Procedure Code. There must be a further step, namely, 
realization in execution. The money being already in the hands 
of the Collector or in the Bank, it did not go to him in execution 
of the decree. Under the prohibitory order the Collector merely 
retained the money which was already in his hands.

[J e n k in s , C. J.— Take the case of a judgrnent-debtor deposit- 
ing money in Court.]

W e submit that if he deposits the money in Oourt under the 
order of the Oourt, then it would be a deposit in execution 
proceedings. But in the present case the money had not come to 
the Oourt in that manner. The Bombay Bank was the debtor of 
the judgment-debtor and if the money had been attached while 
it was in the Bank, then section 295 would have applied. The 
Collector was not the j  udgment-debtor, therefore, the payment 
by the Collector was a voluntary payment: Furshotamlass 

Yi MaMmnt SurajhhaHM^^\

(1) (1882) 0 Bom. 688.
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[J e n k in s , C. J.— Would not section 295 of the Code be applic­
able to a payment made into Court by a receiver ?]

W e submit that the appointment of a receiver is a process in 
execution. The money must be realized in execution under the 
provisions of the Code and not otherwise: Mtih v. Makaraj 
'BaJiadoor Sinĝ '̂ K The word “ otherwise in section 295 means 
some process recognized by the Civil Procedure Code. Qanga 
Din V . shows that though the property of the judg-
ment-debtor was attached still he made a voluntaiy payment. 
See also Oopal Dai v. GJmnni Sew Duos Bogla v. SJdb Chmi- '
(her Frosonno Moiji Dassi v. Sreempth The letters
written by the Court to the Collector cannot be considered to be 
in the nature of any process known to the Civil Procedure Code. 
The Collector and the Manager of the Bank being not examined 
we are in the dark with respect to the circumstances under 
which the payment was made.

Supposing that section 29 5 is applicable, then the realization 
must be taken to have been effected on the date of the attach­
ment. The money in the hands of the Collector was money 
in the hands of the juclgment-debtor. Though the money was 
originally in the Bank when the order for attachment was made, 
still it was not in the Bank when it was actually attached. 
Therefore it could not be attached in the hands of the Collector ' 
by virtue of any legal process under the Code.

[J e n k in s , C. J,'— Has the cheque been cashed ?]
It has been cashed and the money stands to the credit of the 

Court, but the money has not come to Court under any process 
known to the Code.

"Further, the persons entitled to come in for rateable distri­
bution are decree-holders Nos. 78 and 84 only. Decree-holders 
Nos, 68, 69, 70 and 75 are not entitled to come in because at 
their instance no process had been issued under section 248 o£ 
the Civil Procedure Code, their decrees being more than one year 
old. The procedure under section 248 is not merely a matter of 
form. It is a procedure which must be gone through.

(1) (1899) 26 Cal. 772. (S) (1885) 8 All. 67.
C2) (18853 7 All, 703. m  (18S6) 13 Oal. 235.

(5) (1894) 21 Cal. 809, 817.
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[J-F.HKINS. C, J .—The Privy Council have held that so far as 
strangers are concerned the procedure under section 248 is not 
compulsory.]

Some of the applicants (decree-holders) for rateable distribu­
tion have merely put in applications under section 248, but have 
taken no farther steps, such as payment of process fee, issue of 
notices, etc. Such applicants cannot take the benefit of section 
295. These remarks apply to decree-bolder No. 73. The 
application under section 248 must be such an application as is 
subsisting.

Qociildas K. TareM  for the opponent 9 (decree-holder No. 
73).— Under the penultimate clause of section 295 of the Civil 
Procedure Code, the applicants can have their remedy by a 
separate suit.

So far as the question of evidenco is concerned it has taken 
a new turn here. In the Lower Court it was stated that the 
applicant wanted to examine the Collector and the Manager of the 
Bank for the purpose of ascertaining the terms under which the 
money was deposited and to produce certain correspondence. No 

’ question was distinctly raised in the Lower Court as to whether 
the payment was voluntary.

As no process was issued against the Bank it was urged that 
the procedure adopted was rregular. But the applicants them­
selves broijght about the irre.^ularity, if any, and they cannot 
now turn round and say that they are entitled to the benefit of 
that irregularity. I f  the procedure was, according to their 
contention, irregular, they must take the consequences. The 
irregularity, however, would not absolve the money from its 
liability to rateable distribution. The Collector was asked by 
the Court to send in the money and ho did so. Therefore the 
money came to the Court in execution process and consequently 
it was liable to rateable distribution under section 295 of the 
Code. A  mere prohibitory order is not a final order under 
section 272. That section requires something more to be done 
and the money was brought into Court under the provisions of 
that section. '

It was further contended that the money was not realized in 
a manner which w ould  make section 295 applicable and certain
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decisions were relied on. But tliose decisions are distinguish­
able.. The payments therein referred to were not made under 
any process aimed at the money. In Purskoiamdass v. Makdnant 
SwajhhartJd̂ '̂  ̂ the money was paid under arrest. In FinJc v. 
Makaraj Bahadoor rents were realized by a receiver and
in Frosonno Moyi Bass I v. Sreenauth Roy there was a sale by 
private agreement. W e rely on Sorabji M. Warden v. Govind 

Srinimsa Ayyangar Y. Beetharamayyarj '̂  ̂and VislivanabJt 
Malieshvar v. VircJiancl PanacJiand̂ '̂̂ .̂ The last ruling is on all 
fours with this case. The prohibitory order is always subject to 
another order by the Court. What is to be taken into consider­
ation is the stage at which the money goes into Court; Bidhoo 
Beehee v. Kishuh Chunder^^\ Fink v. MaJiaraj Bahadoor Sinff<̂ K 
Long before the money came into Courts applications for the 
attachment of the money were pending in the Court,

Aa to the objection under section 248 of the Civil Procedure 
C o d e O u r  application for attachment was made on the 
16th March and the cheque was cashed on the 23rd March, 1908. 
The application was for the attachment of the money lying in 
the Bombay Bank in the names of the judgment-debtor and the 
Collector. The Court passed the order for attachment, but 
before the process fee was paid in, the money came into Court. 
It was, therefore, not necessary £cr us to take any further 
steps. Our application was therefore a good application. W e 
made a second application with reference to the balance that 
was left in the Bauk.

Mammhhmm K, Mehta, for opponents 1, 8, 4 and 5 (decree-* 
holders Nos. 248, 68 and 69) We adopt the argument advanced 
on behalf of opponent 9 in connection with section 295 of the Civil 
Procedure Code.

On the 6th March, 1903, the applicants (plaintiffs) made’ an 
application to the Court below that they were willing to take the 
money on behalf of all the decree-holders who had appeared. It 
Was only on the 28th March that they changed their mind and

(1) a 882) 6 Bom, 588.
(2) (1899) 26 Gal. 773.
(3) (1894) 21 Cal. 809.

(4) (1891) 16 Bom. 91.
( 5 ) (1835) 10 Mad. 7 2 ,  

(e> (1881) G Bom , 16.
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(7) (186S) 9 W. E. 162.
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applied to tlie Couri for subpoaiias to tlie Collectoi and the 
Manager of the Bank. It was in the discretion oi the Court to 
grant or refuse such an application.

Under section 24S notices were issued to the judgment-debtor, 
but he did not appear and the Court ordered rateable distribu­
tion,

‘'Sekihad in reply.—"What was paid into Court was money not 
attached. Therefore the payment was a voluntary payment to 
which section 296 would not apply. 'What was attached was 
money standing in the names of the'Collector and the judgment- 
debtor. It did not come into Court by way of realization under 
the decree.

The payment must be taken to have been made on the day the 
Court received the cheque, that is, on the 20th M arch; Shag- 
vandas Kiskordas v. Abdul Ilmein Mahomed/

There may be a remedy by suit  ̂but that is no reason why we 
should not come up under the extraordinary jurisdiction if the 
Court below has failed to exercise its jurisdiction and has acted 
with material irregularity in shutting out our evidence : Tinh 
cMUamhala ClieHi v. f êsltai/yanga/-  ̂K

Jenkins, 0 . J.-—The only question we have to decide in this 
case is, whether on the facts disclosed we should be justified in 
setting aside, under section 622 of the Civil Procedure Code  ̂ the 
order of the Subordinate JudgOj who has directed a distribution, 
under section 295 of the Civil Procedure Code;, of assets held 
by it.

The petitioners have obtained a dceree against Mr, Zulfi» 
karally and they contend that a sum of money, which has been 
paid into Court;, ought not to have been distributed under see» 
tion S9&, but should have been paid to them exclusively. They 
maintain that the sum of money which is in Court does not fall 
within the description of assets dealt with in section 295, be­
cause; in the first place (they argue), it cannot bo said that those 
aasets have been realiised, and, in the next plaeô , even if they 
liave been realized, they have not been realized in execution of

(̂ ) (l§78) 8 Bom* 49, ® (1881) 4 Mad. 88S.
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The circumstances under wliicli the assets iu dispute came 
into Court are briefly these. The present petitioners^ believing 
that the Collector had in his hands money belonging to the 
judgment-debtorj applied for an attachment of that money by 
proceedings under section 272̂  Civil Procedure Code, and they 
further asked for a direction for payment to them of their 
decretal amount out of the sum of money which, (as they alleg­
ed) they were informed and believed, was deposited witli the 
Collector by the judgment-debtor. An order was passed on that 
occasion, but it did not bear any immediate fruit. Subsequent­
ly the Collector wrote to the Judge asking whether the attach­
ment was levied against certain moneys that were deposited in 
the Bank of Bombay. The Collector intimated not only that 
the moneys were deposited in the Bank of Bombay in the joint 
names of the Collector and the judgment-debtorj but also that 
he was willing to sign the order for the withdrawal of the 
money if the judgment-debtor permitted him to do so.

The petitioners then applied for an order on the Collector to 
pay them the decretal amount and the Court directed that a 
letter be written to the Collector requesting him to send the 
cheque for the decretal amount to the Court payable to the 
Nazir of the Court. On the lOfch of March a letter in those terms 
was sent to the Collector.

On the 18th March the Collector sent a cheque for Es. 
15,623-11-0, payable to the Nazir of the Court, that being the 
amount of the petitioners’ decree, and it is that sum with which 
we are now concerned,

We have passed over some intermediate stages of the 
proceedings which led up to the payment of that sum ; but we 
have stated enough to indicate the circumstances under which 
it was paid, and we have now to determine whether the Judge 
in directing a distribution, under section 295 has fallen into an 
error that would justify us in exercising our revisional juris­
diction.

Pirst then can it be said that there has been no realiza,tion ?
What the section provides is that whenever assets are realized 

by sale or otherwise in execution of a decree, the consequences 
prescribed in the section shall follow.
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1903, Pfimd facie the word realised implies that property has been 
converted into or obtained in cash or some other form available for 
immediate distribution, and there is nothing in the word itself 
which requires that that process should take place as the result 
of any ulterior proceeding in the course of execution. So that  ̂
if we take the word “  realized ” alone, it is insufBcienfc to 
bear the burden that the petitioners would place on it. But 
then it is said it has not been realized in execution,, because the 
cash came into Court as a result of orders which were not 
properly made having regard to the circumstances which have 
since been disclosed.

The line of argument is briefly this : inasmuch as the money 
was not in the hands of the Colh'ctor but was standing to the 
credit of the Collector and the juclgment-dcbtor in the Bank of 
Bombay, any order under section 272 should have been directed 
not against the Collector but against the Bank. But it is quite 
clear that an order under section 272 is an order in execution^ 
and section <272 contemplates that the Court should not only 
direct notice to issue, but should pass further orders in the 
matter. , ,

The Subordinate Judge acting (as ho appears to us to have 
acted} under section 272, whether rightly or wrongly, ordered 
the letter to bo written to the Collector which resulted in the 
payment into Court of this sum of Us. 15,623-11-0. How can it 
with fairness be said by the present petitioners that that money 
was not brought in in execution ?

There is a general principle that a litigant must act through­
out consistently with the position he has taken up in the litigation 
in which he is engaged.

Here these petitioners have been enabled by an order of the 
Court, purporting to have been passed in execution at their 
own instance, to obtain payment into Court of a sum of money, 
and now they come and ask us to say that it was not paid in 
execution.

We do not think that we ought under section 623 to listen 
for a moment to such a suggestion* Wo think that if there has 
been any irregularity (We are not at present deciding that there 
was) it was an irregularity occasioned by the petitioners them* 
selves> and aft: M^sgtilarifcy oat of which they have gained most
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substantial advantage, so that we should be putting section 622 
to a purpose for which it is never intended, if we gave effect to 
the contention they have urged before us.

W e are not fo getful o£ the case of Piirsliotmiidau Tribhovan- 
dass V. MaJianant SitrajbharUi Earibkarihi^iu and the many other 
cases that have been brought to our notice j but it is enough for 
us to say that they appear to us to be absolutely foreign, tg the 
present case. By way of example we may take the case of 
FursIiotamdaM Y. MaMnant Siirajbliarthif '̂  ̂ where a judgment- 
debtor paid off an execution against his person and in return 
secured his release. The decree-holder was master of the 
position and the only reasonable interpretation, we think, to be 
put ou that case was that the decree-holder accepted that sum of 
money as the only term on which he would be a party to the 
release of the judgment-debtor.

We ma}  ̂ remark in passing in reference to that case that so 
far as the record discloses it does not appear that it came in 
strictness within section 295 at all, because from the reference 
as cited in the report it does not seem that the assets were held 
by the Court. But be that as it may, the circumstances to 
which we have alluded show there is a broad and fundamental 
distinction between that case and the present.

It is made a matter of grievance by the petitioners that they 
were not allowed to call the BanK Manager and the Collector, 
but we think the Judge exercised a wise discretion in the matter.

So much for the general questions ; it only now remains to 
notice very shortly the particular objections urged against the 
participation in this distribution of individual creditors. First it 
is said that the decree-holder No. 7‘3, who is the ninth respondent, 
is not entitled to share, .because there was no effective application 
for execution made by him at the time when the realisation 
took place. But we think that the answer to that is to be 
found in the application of the 16th March, 1903, which was a 
clear application for execution of the decree though bhatta. was 
not paid.

The objection urged against the other decree-holders, who 
have been distinguished before us by Nos. 68, 69, 70 and 78, is

1903.
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(1) (1882) 6 Bora, 588.
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that the provisions of section 248  ̂ Civil Procedure Code, have 
not been complied with;, but it is clearly shown that in the case 
of Nos. 08 and 69 there is no ground for this suggestion and we 
cannot on the record hefore us find anything which entitles us 
to say that the Judge has committed any error with regard to 
Nos. 70 and 75.

The result is that the rule must be discharged with costs.
"Rule, (UsGliargech

APPELLATE CIVIL*

Before Sir L - H . Jenkins, ICO.LJU-, OM ef luftHoe, and M r. Justice Adoi\

1903. The SBCRBTAEY o f STATE fob IN D IA  (outginal J)E]?BNDAsrT) 
i)ecemier i5. Appemant, 'di. HATBATJXAO HART and (VDIEBs CoRiaiNAL Plaintipi's),

------------- llKSPONBENTS.*

InCimddr'—Dcisncme Sawijaumul Qoacmi Zunilimle-^JCadim fancien t)
JSsoheat— Corj^orate hoily~~M'mt‘m U wj commtimHea‘--Duii/ o f  the Court, i f  
^ossihle, to Jtml legal origim o f  axiding fa c ts .

The plaintiffs, wliosa title as InrwadarB of ft villa:;-o dated back to 1762, anod 
on tlie strength of thoir title as Inimdars t(.i recovor, on account of cortaiu 
haks, a, sum of monoy wliich thoy alleged was duo to tliorn and was 'wrongly 
taken by the defandant. - Tlio defendant allftgod that tho haks wore KacUm 
(anoient, i. e-, 'whioli carno into oxistoncs prior to tlio Indm grant of the villago 
to the plaintiffs’ ancestors) and had o.̂ choated to Governniont. The Court 
below allowed the claim.

On appeal by the defendant, '
Held, confirming the docreo, that in order to make out that the Governmotit 

had beoomo entitled to tho haks (Da'jnaiao Banyasi and Gosavi Zundivale) by 
vii'tuo of an escheat throe things muBt bo ostablishoil, nanxoly, that (1) thoro was 
a heritable grant to individual, (3) that tho hoh’s of those individuals havo 
failed, and (3), that on the happening of those two oonditionR tlio liaks would 
pscheatto Government. -■ .

Tho bui'den of ostablisHng a title by escheat lies on tlioso who assort it.
The expressions D'aaname Sanyasi and Gosavi Zundivalo do not indicate 

individuals. They indicate a group or eomnuinity of Sanyaais oj? Gosavis.
Tho law of tha country xeoognizes Huetnating communitios as legal xnrsonm  

capable of owning property, as, for instance, tho tuwto and th© village, and tha 
hakdara in the present case wore communities composed of the religioms eknionts 
their naities indicateif

* Appeal No, 93 of 1901.


