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Before Sir L. H. JenJdnSi Chief Justice, and 2ir. Justice Russell.

SHEIDHAjST GOPIITATH a n d  othebs (oE ia iN A i P l a in t if t s ), Appjehants, 1901.
V, GOEDHANDAS 60KULDAS (oeiginaI/ DivPendant), EispoifDEisiT." Octoher 18.

Damages— Assessment o f damages— Goniniist— Breach o f  co7itract fo deliver 
goods— Marlcet ■price Lit due date— Suit in Hlijli Court cognicahle hy Small 
Cauiio Court — J)ecva^ in sueh. suit fo r  loss than 1,000— Costs—Small 
Cause Courts Act X V  of 1883, section 120, as amended hif section 11 of A ct I  
o f  1895.

Where, for purposes of assessing damages, it is iiecesgai’y to ascertain fclie 
market rate on a certain day, and evidence of alleged actual dealings oii tliat day 
is given, the Court must be satisfied that sucli dealings T̂ *ere contracts made in 
relation to tlie ti'ue prices of tlie day, and not made merely vritli o. view to influence 
the prices and therefore affording no cine to the real price at that date.

Per Jenliins, V.J. :— Obviously value created for special purposes is irrele- 
vantj and it is for this reason that the prices made ]jy Bulls and Bears are 
of no use to us. I f  the market value is uncertain, then we must have recourse 
to such surrounding circumstances as affect the probabilities and, among them, 
to real prices proved about the time of due date.

The plaintiffs sued the defendant for damages for non-delivery of cotton, 
the question between them being the market rate on the 25th May 1900, the 
date on ’ivliich delivery should have been made. The 24th May was a holiday 
and it was proved Ijeyond d.ispute that on the 23rd the rate was Rs. 235 per 
I'liauiU. The plaintiffs alleged, that on the 2oth the price was Es. 240 per 
I'handi: the defendant alleged that it was Es. 217 par hlumdi and counter
claimed accordingly. The plaintiffs adduced evidence o f five cases of alleged act nal 
dealings at Rs. 240 per IchoMdi on the 25th May. The lower Court, however, was 
not satisfied that the contracts were made in relation to the true price of the day, 
and the Court of appeal could not say that it had misappreciated the evidence 
on the point. The defendant called (among others) the Chairman of the Cotton 
Trade Association by which the rata of Es. S17 had bsen fixed for the 25th 
May, Ho, however, knew of no transactions at that rate. The lower Court 
found the rate on the 25th May, 1900, to have been Es. 217 per loliandi, and 
passed a decree for the defendant on the counter-olaim against the pl&intiSs, 
On appeal by the plaintiffs,

Held, that there was no satisfactory dii’ect evidence of the actual market rate 
on the 25th May, 1900, but that as the evidence showed that the rate on the 23rd 
was E'S. 235 per Idtandi and that the market was on the rise, the coaolusion might 
be drawn that the real rate on the 25th May was not less than Rs. 225. How 
much more it was, the evidence did not establish, so that the only conclusion
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I f01, svas tliat the plaintiff liad proved that on the due dato the rate was not less
than Ks. 225 por ^7<aKjj—which, therefore, (and not Bs. 2l7) was the basis on 
which damages should bo iissessed.

The Court of appeal accordingly varied the decree o f  the Court below  and 
passed ju dgm en t fo r  tli9 p la ia tiffs .

The question then arose whether having regard to section 20 of the Small 
Cause Courts Act (X V  of 18S2 ameuded by section 11 of Act I of 1895) the 
plaintiffs were entitled to costs, the deoreo in their favour being for- less than 
Es. 1,C00.

Hchi, that no costs could be giveu. The mere fact that the plaintiffs claimed 
a sum in excess of the Small Cause Court jurisdiction -was not enough to take 
the case out of the operation of section 20. The result of the suit shoŵ ed that 
iho true amount or value of the subject-matter was not above the Small Cause 
Court’s limit.

I'he Court of appeal ordered that the defendant should get the costs in the 
lower Court of his counter-claim and iio more, but none of the general costs of 
suin or the costs incurred iu connection with the plaintifE’s claim. No costs of 
the appeal.

A ppeal from J.
Tlie plaintiflfs sued the defendant for non-delivery of cotton 

under three separate contracts at the rates respectively of 
Rs. 215, Rs. 224̂  and Rs. 232 per Miandi. The due date was the 
25th May, 1900, The plaintiff claimed Rs. 4^016-4-0 as damages^ 
alleging that on the due date (25th M aŷ , 1900) the rate was 
Rs. 240. The defendant, on the other hand, alleged that on that 
day the market price wtis only Rs. 217 per hJiancU and he 
accordingly made a counter-claim against the plainti:ffs for the 
difference.

The question at the hearing was, therefore, as to the market 
rate on the day in question. The plaintiffs contended that they 
had proved five cases of actual dealings on the 25th May at 
Rs. 240 per llimdi. The defendant argued that these dealings 
did not show the real price at the date, as they were made for 
the purpose of influencing the prices of the day.

Tyahji, J., held that Rs. 240 was not proved to have been the 
rate and accepted Rs. 217 as a fair compromise/’ and on that 
footing passed judgment for the defendant on his counter-claim 
for Rs. 756 and interest.

The plaintiffs appealed.



Goedhasbas .

Scoll̂  (Acting Advocate General) and Daech for appellant ___
(p la in tiff). Sheibuak

'Rivelt-Carnao and Janliiie for I’espomlenfc (defendant).

Jejtiqns  ̂ OJ. :—The plaintiffs and the defendant are Bombay 
merchants, and on the 15th, the 21st and the 1’4-tli of May  ̂1000  ̂
they entered into three contracts, whereby the plaintiffs agreed 
to purchase from the defendant SCO bales of fully good Bengal 
cotton for delivery between the 15tli and tlie 25th of May,
1900. The contract rates were respectively Rs. 215, Rs. 221* and 
Ks. 232 per Ichandi. The contracts incorporated the rules of the 
Cotton Trades Association. It is alleged that of the 200 bales 
tendered nnder the first of these contracts 100 were rejected ; 
that the whole of the 100 bales tendered nnder the second contract 
were rejected ; and of the 600 bales under the third contract 100 
were rejected and the rest were not delivered. Thereupon tlie 
plaintiffs brought this suit̂  whereby they claim by way of 
damages Es. 4,016-1-0 with interest. This claim is based on tlie 
assumption that on tlie 25th. of May, the due date, the market 
price was Rs. S40 per khandi. The defendant has put in a v/ritten 
statement whereby he counter-claims for Rs. 47-4-0 and Rs.
3j543-12-0, The allegation on whicli this counter-claim is based 
is that the plaintiffs claimed to invoice back the cotton under the 
third contract in the plaint referred to at the market rate of the 
due date  ̂which was Rs. 217 per Jchmdi, and that the net result 
thereof is that there is a sum of Rs, 3 ,̂513-12-0 due by the plain
tiffs to him in respect thereof. He also alleges that the sum of 
Rs. 47-4-0 is due to him. Mr. Justice Tyabji held that the 
market rate was Es. 217., and on that footing he passed judgment 
For the defendant and ordered the plaintiffs to pay to the defend
ant Rs. 756 for debt and interest. ITrom this decsree the plain
tiffs have appealed, and the only point raised before us is, whether 
the learned Judge rightly fixed the market price at Rs. 217 per 
JihimcU.

The plaintiffs claim that they have made out that the market 
price on the 25th was Rs. 217, and this they say they have done 
by proving' actual dealings at that price. The contracts of the 
25bh, on which they rely, are five in mimber, and in reference
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1901. to them tlie defendant sa3̂s that tliey were contracts made simply
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fa'HRiBHAJT with a view to influencing the price and therefore afford no clue 
Goudhâ tdas. to the real price of the day. One purchase was of 100 bales from 

Breul & Go.j made by the plaintiffs^ who  ̂ the defendant contends, 
were biillsc Breul & Co., it is said, were the plaintiffs'’ com
mission agents, and no delivery of the goods was taken; therefore^ 
it is contended^ this was simply a transaction to raise the price of 
the day. As against this the Advocate General points to Mr, 
CampbelPs statement that it was a dond fide contract and that 
cotton was delivered under it. Then there is the purchase by 
the Sun Mills, Limited, of 100 bales from Gaddum & Co., the 
memorandum of which is Exhibit X in the case. Mr. Carnac’s 
comment on this is, that the plaintiffs w'ere the brokers in the 
transaction and that it was ISTagindas, the second plaintiff, who 
quoted the price. The evidence of Mr. Grant in reference to 
him is that he said he would bay any quantity at Rs. 240, 

5,000, he said, he would buy,'” It is further pointed out that the 
traugaction does not appear in the Sun Mills’ books. Ail this, it 
is argued, shows that this, too, was an attempt to raise the price. 
With regard to the contract between the JMofussil Company and 
the Sun Mills Company, it is said that this transaction also does 
not appear in the books of the Sun Mills, and that the Mofussil 
Company were commission agents of the plaintiffs. The same 
criticism is urged against the other contract between these 
parties. Then there is the contract between Gill and Company 
and Tarachand Lookmandas, against which it is urged that there 
was no delivery under it. To this the Advocate General answers 
that as the price of the day was Rs. 240, there was no necessity 
to do anything under the contract. Mr. Justice Tyabji, before 
whom, of course, the witnesses were examined, was not satisfied 
that these contracts were made in relation to the true price of the 
day, and, on the whole, I do not think we are justified in saying 
that he has on this point misappreciated the evidence. I there
fore hold that it has not been made out that Rs. 240 was the true 
price of the day. On the other hand, I am clear it was not 
Rs. 195 ; indeed, Mr. Carnac conceded as much.

I  now, therefore, will proceed to examine the grounds on 
which Mr. Justice Tyabji arrived at Rs. 217. This is the note 
of his adjudication on this point: I don^t say Rs. 217 proved, but



I accept it as a fair compromise and as the rate admitted by the 
defendant/’ As a matter of fact Es. 217 is the figure fixed by SnRrDHAK
the Cotton Association. It is manifest that Tyabji, J., was much. QobdhIkda?.
influenced by tliis fact; but though it would be a most valuable 
guide as to what might be a reasonable compromise, it is no 
evidence of actual value under the rules as existing at the date 
of these contracts. The same remark applies to the circumstance 
that settlements of disputes were actually made at that figure.
The decision of the Chief Judge, too, cannot be accepted in this 
case, for though it may have been fully justified by the evidence 
before him, this ease must be decided on its own evidence.
What we have to determine is the market price on the 25th  ̂ the 
day on which the contract was broken, as that is the standard 
for the computation of compensation. In this investigation we 
must decide as best as we can on the materials before us.
Obviously value created for special purpose is irrelevant; and it 
is for this reason that the prices made by bulls and bears are of 
no use to us. If the market value is uncertain, then we must 
have recourse to such surrounding circumstances as affect the 
probabilities, and among them to real prices proved about the 
time of due date. Now market price is to a great extent based 
on, and made up of the views of, those engaged in a particular 
business and familiar with its incidents. Those views are based _
not only on transactions in which a man may himself have been 
actually engaged, but also on the general rumour and reputation 
in the market. Therefore, a man may be a competent witness for 
the purpose of testifying to market value, though he may not 
himself have been engaged in or carried through any dealing in 
the market at the particular date in question. We cannot then 
exclude from consideration any evidence on this point merely 
because the deponent may not himself have bought or sold on 
the due date. Therefore, Mr. GrlazebrooVs evidence cannot be 
left out of sight and he is the principal witness in favour o£ the 
Rs. 217 rate. But what militates against his evidence is that he 
is the Chairman of the Cotton Association by whom the Rs. 217 
was fixed. His evidence, therefore, in this case must almost of 
necessity have been influenced by the determination at which his 
Association had previously arrived. It is true that Mr. Glaze-
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1901. brook says that Es. 217 was a very fair rate ; no doubt, it may
¥iLhidhI>' liave been a very proper rate for the Association tr) have arrived

I'oEDHOTÂ  at for their purposes under the circumstances, but that is not
eiiongh. Ee admits that he heard o£ no contracts at that rate; 
ill fact, he says that he did not know o£ anĵ  transactions except 
at Es. 195 and Es. 240 that day. He says  ̂ hov^ever, that the 
Association did not add up the different rates and then get the 
mean of Es. 217. Mr. Grants another witness called for the 
defence; does not agree on this pointy for he says Es. 217 was 
bulls and bears  ̂ and it mnst be conceded as lending support to 
merely a compromise between this view (1) that uo contract 
at Es. 217 was shown to have been made and (2) that Es. 217 
happens to be just half-way between the two extremes. In my 
opinion  ̂ there is no satisfactory direct evidence of the actual 
market rate on the 25thj but it is clear and beyond dispute that 
the rate on the SSrd̂  the next preceding open bnsiness-day—the 
24th was a holiday -w as Es. 226. Further, I think Mr. Moore’s 
evidence shows that the market was on the rise; and from this 
I come to the conclusion that the real rate on the due date was not 
less than Es. 225. How much more it was the evidence does 
not establish, so that the only conclusion to which I  can come 
is that the plaintiff has proved that on the due date the rate was 
not less than Es. 225. This then ninst, in my opinion, be taken 
to be the rate for the purpose of assessing damages in this 
case, and it is on the basis of a market rate of Es. 225 and not 
Es, 217 that they must be calculated. To this extent the decree of 
Tyabji, J., must be varied.

As the result will be that the decree is for a matter of an amount 
or value less than Rs. 1;,000, no costs can bo allowed to the plaintiffs. 
It is argued that section 20 of the Presidency Small Cause Courtis 
Act does not apply, but I do not agree, for the suit is not by its 
character excluded from the cognizance of the Small Cause Court. 
The mere fact that the plaintiffs have claimed a sum in excess of the 
Small Cause Court’s jurisdiction ia not enough to take the ease out 
of the operation of section 20, for the result of the suit has shown 
that the true amount or value of the subject-matter was not above 
the Court’s limit. This conclusion is in accord with the decision of 
the Court of appeal in England on a cognate imiit-^Solomon v.
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MuUiner,^ ̂ )—and saves the section from being substantially of 
no use. The defendant will get the costs in the Courl} below of 
hi« comiter-claim and no morej but none of the general costs of 
the suit or those costs incurred in comiection ^ith the plaintiffs^ 
claim. No costs of the appeal.

Dccree.

Attorney for plaintifi— Tqahji, DaijahhoA Co.
Attorney for defendant-— Bielindl, Mervjanji ami 
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APPELLATE G 'lY T h .

Brforc Htl}\ J'udicc Fulioii and Mr. Justice Crowe.

YENIvATAEAf) KRISHNAPPA a x d  o T in a is  (o k i g i n a i  P i -a i x t i f i 's ), 

AppellantSj t'. MAHABLESHAVAPi A5u oxiiCKS (origiivat. D ;̂Pli:l^Di '̂Ts),
PiEiVOXDElN’TS.*

Mijrf<jage— Ttriii, o f  jlieil foi' niorlijriffe—Morl[ia//o/' rnortf/a îng -projiert^
Qvei‘ a portion af ioMch ha !uu no right— Mortgageds right to sell and 
recooer money hefore the exjjiratiim ofthepc-riod ji'x.ctl— Transftr of Pro^yertf/ 
A d  { I V  o f  1882), sections 6T5 6S.

In 1880 tlie defendiiBt niorti>'agefl ten Uelda to tlie plamtift' to seexiro a loan 
of its:, i.OOy. The deed provided that tho moiiga^e-debt wtis to becomo 
payablo at the expiruidon of iiftean years and that in the meaiitmie interest 
was to be p;ud yearly at the I'tite o f per cent, per tmiium. In 1896 tlie 
plaintitr discovered that six of the mortgiiged fields -vyere not the property of 
the defeudantj 'who had therefore nu ri.i'ht to mortgage them, and he thereupon 
demanded further security from the defendant, but was I’efused, Only two 
years’ interest on the mortgaye-debt had been paid by the defendant. In 1898 
the pUiintili! tiled this suit, praying for the sale of the four mortgaged fields wliich 
did belong to the defendant and for a personal decree against him,

S e l i ,  that us the defendant (the niorfcgagor) had failed to carr.y out the terms 
of the mortgage contract, the plaintiif (the mortgagee) -wiis entitled to sell the 
mortgaged property altliough the inorigage term had not expired.

Second appeal from the decision of H. L. Heryeyj District 
Judge of Kanaraj, v a r y i n g  the decree pa.ssed by Eknath Subrao^ 
Subordinate Judo'e of Sirsi.

1901. 
Ociole,r IS.

 ̂Second Appeal No, of 1900.


