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ORIGINAL CIVIL,

Before Sir L. H. Jeukins, Chief Justice, and dv. Justice Eussell.

SHRIDHAN GOPINATH AXD OTHERS (ORIGINAL PLAINTIFFS), APPELLANTS,
v GORDHANDAS GOKTULDAS (or1g1val DEFExDANT), RESPONDENRT.

Dumages— Assessmeit of dainages— Contract—Breceh of controcet fo deliver
goods— Market price ut due date—=Suit in High Court cogwizable by Small
Cause Court~ Deevve tu such swit fov lss than Re. 1,000—Costs—Small
Caitse Courts Aot XV of 1882, section 20, as wivended by section 11 of Aet I
of 1893,

Where, for purposes of assessing damages, it is necessary to ascertain the
market rate on a certain day, and evidence of alleged actual dealings on that day
is piven, the Court must be sabisfied that such dealings were contracts made in
relation to the irue prices of the day, and not made merely with a view to influence
the prices and thercfore affording no clue to the real price at that date.

Per Jenliins, (.F. :—Obviously value created for special purposes is irrele-
vant, and it is for this reason that the prices made by Bulls and Bears are
of no nse to ws.  1f the market value is uncertain, then we must have recourse
to sueh surrounding circumstances as affect the probabilitics and, among them,
to real prices proved about the time of due date.

The plaintiffs sned the defendant for damages for non-delivery of cotton,
the question between them being the market rate on the 25th May 1900, the
date on which delivery should have been made. The 24th May was a holiday
and it was proved heyond dispute that on the 23rd the vate was Rs. 225 per
khondi. The plaintiffs olleged that on the 25th the price was Rs. 240 per
Fhandi: the defendant alleged that it was Rs, 217 per klandd and counter-
claimed necordingly. The plaintiffs addueed evidence of five cases of alleged actnal
dealings at Rs. 240 per kkandi on the 25th May. Thelower Court, however, was
not satisfied that the contracts were made in relation to the true price of the day,
and the Court of appeal conld not say that it had misappreciated the evidence
on the point, The defendant ealled (among others) the Chairman of the Cotton
Trade Association by which the rate of Rss 217 had been fixed for the 25th
May. He, however, knew of no transactions at that rate. The lower Court
found the rate on the 25th May, 1900, to have been Rs. 217 per Ehondi, and
passed a decree for the defendant on the counter-claim agninst the plaintiffs,
On appeal by the plaintiffs,

Held, that there was no satisfactory direct evidenco of the actual market rate
on the 25th May, 1900, but that as the evidence showed that the rate on the 23rd
was Rs. 235 per khandi and that the market was on therise, the conelusion might
be drawn that the real rate on the 25th May was not less than Rs. 295. How
much more it was, the evidence did not establish, so that the only eonclusion
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was that the plaintiff bad proved that on the due dats the rate was not legs
‘han Rs. 225 por haidi—which, therefore, (and not Rs. 217) was the basis on
which damages should be assessed,

The Court of appeal accordingly varied the decres of the Court below and
passed judgment for the pleintiffs.

Mhe question then avose whether Laving regard to seetion 20 of the Small
Uanse Conrts Aet {(XV of 1832 amended by scetion 11 of Act I of 1895) the
plaintiffs were entitled to costs, the deeres in their favonr being for less than
Rs. 1,000.

Icld, that no costs could be given. The meve fact that the plaintiffs elaimed
a sum in exeess of the Small Cause Cowrt jurisdietion was not enough to take
the case oub of the operation of scction 20.  The vesult of the suit showed that
ihe trae amount or value of the subject-matter was not above the Bmall Cause
Conrt’s limit.

The Court of appeal ordered that the defendant should get the costs in the
lower Court of hix gounter-claim and no more, but none of the general costs of
suit or the costs inenrred in connection with the plaintiff’s claim., No costs of
the appeal.

Arvprar from Tyabji, J.

The plaintiffs sued the defendant for non-delivery of cotton
under three separate contracts at the rates respectively of
Rs. 215, Rs. 224, and Rs. 232 per klandi. The due date was the
25th May, 1900, The plaintiff claimed Is. 4,016-4-0 as damages,
alleging that on the due dale (25th May, 1900) the rate was
Rs. 240. The defendant, on the other hand, alleged that on that
day the market price was only Rs. 217 per khandi and he
accordingly made a counter-claim against the plaintiffs for the
difference. . ‘

The question at the hearing was, therefore, as to the market
rate on the day in question. The plaintiffs contended that. they
lLiad proved five cases of actual dealings on the 26th May at
Rs, 240 per hhandi. The defendant argued that these dealings
did not show the veal price at the date, as they were made for
the purpose of influencing the prices of the day.

Tyabji, J., beld that Rs. 240 was not proved to have been the
rate and accepted Rs. 217 “ag a fair compromise,” and on that
footing passed judgment for the defendant on his counter-claim
for Rs, 756 and interest.

The plaintiffs appealed.
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Seolt (Acting Advocate General) and Dasar for appellant
(plaintiff).

Rivet{-Carnae and Jardine for respondent (defendant}.

Jexgixs, CJ. :—The plaintiffs and the defendant are Bombay
merchants, and on the 15th, the 21st and the 24th of May, 1900,
they entered into three contracts, whereby the plaintiffs agreed
to purchase from the defendant 300 bales of fully good Bengal
cotton for delivery between the 15th and the 25th of May,
1900, The contract rates were respectively Rs. 215, Rs, 224 and
Rs. 232 per Fhandi. The contracts incorporated the rules of the
Cotton Trades Association. Tt is alleged that of the 200 bales
tendered under the first of these comtracts 100 were rejected ;
that the whole of the 100 bales tendered under the second contract
were rejected ; and of the 500 bales under the third contract 100
were rejected and the rest were not delivered. Thereupon the
plaintiffs brought this suit, whereby they claim ly way of
dammages Rs. 4,016-4-0 with interest, This claim is bhased on the
assuraption that on the 25th of May. the due date, the market

price was Rs. 240 per Zhandi. The defendant has put in a written .

statement whereby he counter-claims for Rs. 47-4-0 and Rs.
3,5643-12-0. The allegation on which this counter-claim is based
is that the plaintifis claimed to invoice back the eotton under the
third contract in the plaint referred to ab the market rate of the
due date, which was Rs. 217 per %handi, and that the net result
thereof is that there is a sum of Re, 3,5643-12-0 due by the plain-
tiffs to hiw in vespect thereof. He also alleges that the sum of
Ry, 47-4-0 is due to him. Mr. Justice Tyabji held that the
market rate was Rs. 217, and on that footing he passed judgment
for the defendant and ordered the plaintiits to pay to the defend-
ant Rs. 756 for debt and interest. From this decree the plain-
tiffs have appealed, and the only point raised before usis, whether
the learned Judge rightly fixed the market price at Rs. 217 per
khandd.

The plaintiffs claim that they have made out that the market
price on the 25th was Rs. 217, and this they say they have done
by proving actual dealings at that price. The contracts of the
25th, on which they rely, are five in number, and in reference
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to them the defendant says that they were contracts made simply
with a view to influencing the price and therefore afford no clue
to the real price of the day. One purchase was of 100 bales from
Breul & Co., made by the plaintiffs, who, the defendant contends,
were bulls. Breul & Co., it is said, were the plaintiffsy’ com-
mission agents, and no delivery of the goods was taken ; therefore,
it is contended, this was simply a transaction to raise the price of
the doy. As against this the Advocate General points to Mr.
Camphell’s statement that it was a éond fide contract and that
cotton was delivered under it. Then there is the purchase by
the Sun Mills, Limited, of 100 bales from Gaddum & Co., the
memorandum of which is Exhibit X in the case. Mr. Carnac’s
comment on this is, that the plaintiffs were the brokers in the
transaction and that it was Nagindag, the second plaintiff, who
quoted the price. The evidence of Mr. Grant in reference to
him is that he said he would buy any quantity at Rs. 240,
5,000, he said, be would buy.” It isfurther pointed out that the
trangaction does not appear in the Sun Mills’ books. All this, it
is argued, shows that this, too, was an atbempt to raise the price.
With regard to the contract between the Mofussil Company and
the Sun Mills Company, it is said that this transaction also doeg
not appear in the books of the Sun Mills, and that the Mofussil
Company were commission agents of the plaintiffs. The same
criticism iz urged against the other coutract between these
parties. Then there is the contract between Gill and Company
and Tarachand Lookmandas, against which it is urged that there
was no delivery under it. To this the Advocate General answers
that as the price of the day was Rs. 240, there was no necessity
to do anything under the contract. Mur. Justice Tyabji, before
whom, of course, the witnesses were examined, was not satisfied
that these contracts were made in relation to the true price of the
day, and, on the whole, I do not think we are justified in saying
that he has on this point misappreciated the evidence. I theve-
fore hold that it has not been made out that Rs. 240 was the true
price of the day. On the other hand, T am clear it was not
Rs. 195 ; indeed, My, Carnac conceded ag much. .
I now, therefore, will proceed to examine the grounds on
which My, Justice Tyabji arrived at Rs. 217. This is the note
of his adjudication on this point: “ T don’t say Rs. 917 proved, bub
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I accept it as a fair compromise and as the rate admitted by the
defendant.” As a matter of fact Rs. 217 is the figure fixed by
the Cotton Association. It is manifest that Tyabji, J., was much
influenced by this fact; but though it would be a most valuable
guide as to what wight be a reasonable compromise, it is no
evidence of actual value under the rules as existing at the date
of these contracts, The same remark applies to the circumstance
that settlements of disputes were actually made abt that figure.
The decision of the Chief Judge, too, cannot be accepted in this
case, for though it may have been fully justified by the evidence
before him, this case must be decided on its own evidence.
What we have to determine is the market price on the 25th, the
day on which the contract was broken, as that is the standard
for the computation of compensation. In this investigation we
must decide as best as we can on the materials before us.
Obviously value created for special purpose is irrelevant; and it
is fov this reason that the prices made by bulls and bears are of
no use to us. If the market valne is uncertain, then we must
have recourse to such surrounding circumstances as affect the
probabilities, and among them to real prices proved about the
time of due date. Now market price is to a great extent based
on, and made up of the views of, those engaged in a particular

buginess and familiar with its incidents. Those views are based .

" not only on transactions in which a man may himself have been
actnally engaged, but also on the general rumour and repubation
in the market. Therefore, a man may be a competent witness for
the purpose of testifying to market value, though he may not
himself have been engaged in or carried through any dealing in
the market at the particular date in question, We cannot then
exclude from consideration any evidence on this point merely
becanse the deponent may not himself have bought or sold on
the due date. Therefore, Mr. Glazebrook’s evidence cannot be
left out of sight and he is the principal witness in favour of the
Rs, 217 rate. But what militates against his evidence 1s that he
is the Chairman of the Cotton Association by whom the Rs. 217
was fixed. His evidence, therefors, in this case must almost of
necessity have been influenced by the determination at which his
Association had previously arrived. It is true that Mr. Glaze-
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brook says that Rs, 217 was a very fair vate; no doubt, it may
have been a very proper rate for the Association to have arrived
at for their purposes under the circumstances, but that is nob
cnough, He admits that he heard of no contracts at that rate;
in fact, he says that he did not know of any transactions except
at Rs. 195 and Rs. 240 that day. He says, however, that the
Association did not add up the different rates and then get the
mean of Rs. 217. Mr. Grant, another witness called for the
defence, does not agree on this point, for he says Bs. 217 was
bulls and bears, and it must be conceded as lending support to
merely o compromise between this view (1) that no contract
at Re. 217 was shown to have been made and (2) that Rs. 217
happens to be just half-way between the two extremes. In my
opinion, there is mo satisfactory direct evidence of the actual
market rate on the 25th, but it is clear and beyond dispute that
the rate on the 23rd, the next preceding open business-day—the
24th was a holiday —was Rs. 225. Further, I think Mr. Moore’s
cvidence shows that the market was on the rise; and from this
I come tothe conclusion that the real rate on the due date was not
less than Rs. 225. How much more it was the evidence docs
not establish, so that the only conclusion to which I can come
is that the plaintift has proved that on the due date the rate was
not less than Rs. 225. This then must, in my opinion, be taken
to be the rate for the purpese of assessing damages in this
case, and it is on the basis of a market rate of Rs. 225 and not
Rs. 217 that they must be caleulated. o this extent the decree of
Tyabji, J., mush be varied.

As the result will be that the decree is for a matter of an amount
or value less than Rs. 1,000, no costs can be allowed to the plaintiffs,
Tt is argued that section 20 of the Presidency Small Cause Court’s
Act does not apply, but I do not agree, for the suit is not by its
character excluded from the cognizance of the Small Cause Court,
The meve fact that the plaintifishave elaimed a sum in exeoss of the
Small Cause Court’s jurisdiction is not enongh to take the ease out
of the operation of section 20, for the result of the suit has shown
that thé true amount or value of the subject-matter was not above
the Court’s limit, This conclusion is in accord with the decision of
bhe Court of appeal in Iingland on a cognate point—_Solomon v,
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Mulliner,(D—and saves the section from being substantially of
no use. The defendant will get the costs in the Court helow of
his counter-claim and no wore, hut none of the general costs of
the suit or those costs incurred in conncetion with the plaintiffs’
claim. No costs of the appeal.
Decree,

Attorney for plaintifie2essre. Lyabji, Dagablei § Co.

Attorney for defendant——Iessrs. Bicknell, Merwanji and
HMetilal. '
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Bifore My, Justie: Fulivp aud Ay, Justice Crowe,

VENKATARAO KRISHNAPPA sxp oturks  (oRIGINAT PLAINTIFIS),
Arprrraxts, oo MAHABLESHWAR AxD oriiurs (oRIGINAL DEFENDANTS),
REsvoNprxNTs.*

Murfyage—"Trm of years fraed fui morlynge—origegor mortgaging property
over « portion of which ke has no vight~—Morigaged's right to sell and
recovey money before the cxpiration of the period fived—Transfer of Property
et (IT of 18572), sectious 67y 48,

In 1880 the defendant mortzaged ten fields to the plaintiff to seeure a loan
of Bs 2000, The deed provided that the mortgage-debt was to become
pavable at the expirntion of Aften years and that in the meantime interest
was to be pald yearly at the rute of 6} per cent. per anmum. In 1896 the
plaintift diseovered that six of the mortguged flelds were not the property of
the defendant, who had therefore nu right to mortgage them, and he thereupon
demanded further seenyity from the defendomt, but was vefused. Only two
yeary’ interest on the mortgage-debt had been paid by the defondant. In 1898
the plaintiff filed this suit, praying for the ssle of the four mortgaged fields which
did belong to the defendant and for o personal decree against him,

Held, that us the defendant (the mortgagor) had failed to carry out the terms
of the mertgage contract, the plaintiff (the mortgaree) was entitled to sell the
mortgaged property although the mortgage term had not expired.

SzcoNp appeal from the decision of H. L. Hervey, District

Judge of Kénara, varying the decree passed by BEknath Subrao,
Subordinate Judge of Sirsi,

% Seeond Appeal No, 404 of 1000,
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