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APPELLATE CIVIL,

Before Sir L. H, Jinkins, Chief Justice, Mr, Justice Tultoi,
My, Justice Crowe, and Mr. Justive Chundaeverior,

ANNAPAGATDA TAMMANGATDA (orteixan Praistirr), APPRLLANT,
2, SANGADIGYAPA axD aNoTHER (URIGINAL DEFENDANTS), RESPONDENTS¥
GOKUL DALSARAM (urrervar Primrer), Arrricaxy, v EKERU

varap BHIKAJI (onicixan Derexpaxt), Orpoyowe, 4
Limitutivie det (XT of 1877, seetions 19 and 20— Guardians and TWards dot

(FTIL of 130—Minir—Guardivi—Debt-—Port-payinent— delnowledy-

ment of liability—Extension of tine.

A puardian appointed under the Guardiang and Wards Aet (VITI of 1390
can sign an acknowledgment of liability in respect ¢f, or pay part of the
principal of, a debi, so as to extend the period of limitation against his ward in
aceordanee with sections 19 and 20 of the Limitation Aet (XV of 1877),
provided it be shown in each cage that the guardiaw’s act was for the protection
or benefit of the ward's property.

(1) Szcoxp appeal against the decision of F. C. O. Beaman,
Distriet Judge of Belgaum.

(2) Application under the extraordinary jurisdiction (section 622
of the Civil Procedure Code, Acet XIV of 1882) against the
deeision of Rio Bahddur C. D. Kavishvar, First Class Subordinate
Judge of Nésik, in a Small Cause Court suit,

These two cases wure heard together as the samo question was
raised in both, viz, as to the power of a guardian of a minor by
giving an acknowledgment of liability, or by paying part, of a
debt for which the minor’s property is liable, to extend the period
of limitation within sections 19 and 20 of the Limifation Aect
(XV of 1877).

In the first ease (dnrapeganda v. Sangadigyapa, Second Appeal
No. 115 of 1901) the fucts were as follows:

The minor defendants were the sonsof one Shivappa Nagond, wha
in his lifetime (on the Gth July, 1892) executed to the plaintiff a
bond for Rs. 1,000,  After his death the District Court appointed

# Feeond Appeal No, 115 of 1901,
+ Application No, 119 of 1801 wnder the Extraordinary Jurisdiction,
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the Nazir of the Court to be guardian of the minor defendants.
ITe on their behalf paid part of the debt and made an endorsement
of the payment on the deed.

Relying on this acknowledgment the plaintiff in 1898 brought
this suit to recover Rs. 1,895 due on the bond,

The minor defendants, represented by their guardian, denied
the execution of the bond.

The Subordinate Judge found that the bond was proved, but
rejocted the elaim, holding on the anthority of the ruling of the
Bombay High Court in Makarana Shri Ranwmalsingji v. Vadilal
Vakhatehand® that the Naziv was not a duly authorized agent
of the minor defendants to make a valid acknowledgment under
section 19 of the Timitation Act, and that the claim was therefore
time-barred.

On appeal by the plaintiff, the Judge, though of the same
opinion as that of the Subordinate Judge, confirmed the decree.

The plaintiff thereupon preferred u second appeal.

The facts in the application No. 119 of 1901 (Gokul v. Kery)
were as follows :

The plaintiff had dealings with the minor defendant’s father
from the year 1890. The dealings continued till 1894, when a
balance of Rs. 261-12-0 was found due to the plaintiff, The
defendant’s father having died just aboub that time, his mother
continued the transactions with the plaintiff, and in 1895 shc on
behalf of the minor passed a 4lata (acknowledgment of debt) for
the balance of Rs. 261-12-0. Thenceforth she paid as well as
borrowed moneys on the account;, acknowledging the balance at
the end of each year. The last %hafe was executed by her on
the &nd October, 1898.

In the year 1991 the plaintift blOUﬂht this suit against the
minor defendant, represented by his wmother and guardian, to
recover Rs. 297 due under the last £Z2afe. Thesuit was brought
in the Court of the First Class Subordinate Judge of Ndsik in his
Small Cause jurisdiction.

The Subordinate Judge dismissed the suit on the ground that
the mother had no power to acknowledge a debt on beha,li of her
minor son, and that the elaim was barred by limitation.

(1) (1894) 20 Bom, 61,
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The plaintiff thereupon applied to the High Court under its
Extraordinary Jurisdiction (section 622 of the Civil Procedare
Code. Aet XTIV of 1882), contending iufeir alia that the Judge
was in error in holding that the minor defendant’s guardian
mother had no right to acknowledge the debt, A rule adsi was
issued calling upon the opponent (defendant) to show cause why
the order of the Judge should not be set aside.

The abuve two eases were heanl toxether by a Division Bench composed of
denlins, CJ., and Chundevarkar, J., who veferred the question to o Full
Beneh. Phe following was the referring judgment :

Criaxpavangsr, J.:—The question which arises in this second
appeal and the eivil applieation, both of which have been heard
together, is—Can the guardian of a minor appointed under the
Guardisn and Ward’s Act acknowledge or pay part of the principal
of a debt for which the minor’s property is liable, so as to extend
the perjod of limitation ugainst the minor within the meaning of
section 19 and section 20 of the Limitation Act, respectively ?

Though there is no decision of this Court covering the question
asto the effect of a part-payment by the guardian of a minor
on the point of limitation under section 20 of the Act, the principle
of the ruling in Mekarana Shei Rammalsinge v. Vadilal
Fakhatchand with reference to an acknowledgment made by
such gnardion under section 19 of the Act must apply to a part-
payment also, because the party contemplated by both the
sections has to be either the person lable for the debt or his
agent “ duly anthorized in this behalf,” This is the decision
of a Division Bench of this Court and is binding upon us, but
having regard to the conflicting decisions, some of which have
been noticed in Maharans Skvi Rammalsingfi v. Vadilal Vakhaée
chond and the case of Chinnery v. Bvans,® we decide to refer
the question to a. Full Bench,

The reference was argued hefore the Full Bench consisting of Jenkins, Q.73
Fulton, Crowe and Chandgvarkar, JJ.

Bulaji A. Bhagvat for the appellant (plaintiff) in the first of
the above cases (Second Appeal No. 115 of 1901) :—The question
is whether a part-payment made by a guardian appointed under

(1) {1894} 20 Bow, 61. ) (1864) 11 H. L. C. 1135, -
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the Guardians and Wards Act (VIIT of 1890) in respect of the
debt of the father of the minor will extend limitation wunder
section 20 of the Limitation Act (XV of 1877). The position of
a guardian appointed under the Guardians. and Wards Act is
analogous to that of a manager of a Hindu famnily. The mode of
their appointment makes no difference in their powers to act for
the minor. Under section 27 of the Guardians and Wards Act
the powers of the guardian ave very wide, and part-payment of
a debt due by the minor’s father comes within themi. Keilose
Padiackiv. Ponnukannu® lays down that payment by a guardian
will extend the time of limitation. An acknowledgment by a
manager binds the minor : Bhasker Tatya Shet v, Vijalal Nathu
The inclination of the Privy Council seems to be in favour of the
recognition of such power in the guardian : Bets Makarani v, The
Collector of Etawah. The rulingin Malarana Shvi Ranmalsinggi
v. Vadilal Vakhatehand® is not, we submit, against us. Payment
of father’s debt is a case of necessity, and the guardian can bind

_ the minor by his contracts entered into to meet such necessity :

Murari v, Tayana,® Therefore, the guardian, though appointed
by the Court, is for the purposes of part-payment the minor’s
“agent duly authorized in this behalf ” under section £0 of the
Limitation Act. With respect to the power of a person appointed
vecelver by Court to make a part-payment so asto save limitation,
see Ohinmery v. Lvans,® and as to the effect of part-payment,
see In r¢ Hale, Lilley v. FoadtD ‘

Ratange . Desas for the applicant (plaintiff) in the second
case (Golul v. Kerw) —Our case is different from that of the
appellant in thelast case. In our ease the guardian is the natural
guardian under Hindn law, and fhere is an acknowledgment of
the debt due by the minor’s father by the guardian under section
19 of the Limitation Act. The words of the section are “an
agent duly authorized.” They mean authorized by law. The
powers of a natural guardian are larger than those of a certificated
guardian : Clhato Ram v. Bilto 47:.® If a certificated guardian
is an agent within the meaning of section 19 of the Limitation

(1) (1894) 18 Mad. 456, (5) (1896) 20 Bom. 286.
() (1892) 17 Bowm. 512, (@ (1864) 11 H. L. €. 115, 138,
() (1894) 17 All. 198, (7 (1899) 2 Ch, 107.

() (1894) 20 Bowm, 61, 70, (3) (1898) 26 Cal, 51, 52
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Act, @ fortiori a natural guardian is such an agent. There is no
distinetion in puinciple between pari-payuent by a guardian
under section 20 and an acknowledgment by a guardian under
section 19 of the Act. The wouds used are the same in hoth
the sections. 8o if part-payment by a guardian is held to save
limitation, anp acknowledgment by him shonld also be held
to save it. The decision in Zewin v. FFilsoe® turns upon the
construction of English statutes and theve are material
differences between them and the Limitation Act, The test in
each case, whether under section 19 ov seetion 20, is “ whether the
ach as between the gnardian and the minor is for the henetib
of the minor,” If it is so, then only it is Dbinding and uob
otherwise. In Beti Mulavani v. The Collector of Bilawalk™ the
Privy Council were inclined to hold that a clear acknowledgment
by a guardian would be binding on the minor. This wasfollowed
in Sardar Buchitiar Singl v, Jagan Nuth®; see also Norendra
Natk Pahari v, Bhupendre Norain Koy

H. C. Coyaji for the respondent (defendant) in the fivst case and
for the opponent in the second:—The answer to the guestion
referred to the Full Bench depends upon the comstruction of
sections 10 and 20 of the Limitation Act. Section 19 requives
that the acknowledgment in writing shall be “signed by the
party against whom such property or right is claimed,” and
explanation 2 defines “signed” as meaning “signed either
personally or by an agent duly authorized in this behalt” The
question then is whether o guardian can be regarded either (1)
as *“the party against whom such property or right is claimed
or (2) as “an agent duly authorized in this behalf”” In order
to bring the cuse within section 20, the creditor is bound %o show
that part-payment of the principal debt was made either (1)
“Dby the debtor” or (2) “by his agent duly authorized in this
behalf.””  We submit that a gnardian is not “ the party against
whom property or right is claimed ” within the meaning of
section 20. The guardian merely represents the estate of the
minor. His appointment as gnardian does not make him a debtor
or a person liable in respect of debts due by the estate. He is

) (1856) 11 A, C. (89, Gl () (1897) 82 Puuj, Ree, No, 1,
(2) (1894) 17 AlL. 198, 208, ¢ (1895) &8 Cal. 874, 378,
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not an “agent duly authorized in this behalf.” An infant is

ineapable of appointing an agent: Simpson on Infants, p. 10;

Indian Contract Act (IX of 1872), sections 182, 183. It has

been urged that such powers in a guardian are likely to prove

beneficial to the interests of the ward by avoiding an immediate
pressure upon the estate. It may be so, but neither convenience

nor emergency can create an agency where none has been ov

could in law be created.

The case of a manager of a joint Hindu family can be
differentiated on the ground that the manager is a joiut-debtor,
while a guardian is not. The Calcutta High Court has declined
to recognize such powers in a guardian: Azaddin Hossein v.
Lioyd,m Wajibun v. Kadir Buksh,® Chhato Bawn v. Bilto 413.®
This view was approved of by our High Court in Maharane Shri
Ranmalsingii v. Vadilnl Vakhatchand, Y and apparently the
same view was adopted in Second Appeal No. 659 of 1898,

Bhagvat, in reply :—The guardian is not a debtor personally,
but the estate which he vepresents is so. If the manager is to
be considered only as a joint-debtor with the minor members,
then he has no power to extend tiwe at all (section 22 of the
Limitation Act), and yet accovding to Bhasker Tatya Shet v.
Vijalal Nathu™® a manager can pass a legal acknowledgment
The cases of the Calcutta High Court are not binding here,
Besides, it does not appear from the reports that the attention
of the Judges was drawn to the points now urged.

Jexkins, C.J.:—The question referred for our vpinion is this :
¥ Can the guardian of a minor appointed under the Guardian and
Ward’s Act, 1890, acknowledge or pay part of the principal of a
debt for which the minor’s property is liable, so as to extend the
period of limitation against the minor within the meaning of
section 19 and section 20 of the Limitation Act, respectively 77

I will deal with the part-payment of principal first. This
turns directly on section 20 of the Limitation Act which is in
these terms :

When interest on o debt or legacy is, before the expiration of the preseribed
period, paid as gach by the pevson linble to pay the debt or legacy, or by lis
agent duly anthorized in this behalf ;

(1) (1883) 13 Cal. L. R, 112 () (1898) 26 Cal. 51,
(2) (1886) 13 Cal, 202, (% (1894) 20 Bow 01, 6
() (1892) 17 Bor. 512
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or when part of the principal of w debt is, befure the expiration of the
preseribed period, paid by the debtor or by his agent duly authorized in this
Dehalf; -

anew puriod of limitation, according to the natare of the original Hability,
shull be computed from the time when the payment was made :

Provided that in the caxe of part-payment of the principal of a debt, the fact
of the puyment appears i the handwriting of the person making the same,

Where mortgaged laud is in the possession of the mortgagee, the receipt of
the produee of such Iaud shull be deamed to be « payment for the purpose of
tliy section.

The guardiun is not a person liable to pay the debt within the
uteaning of the section, and this, T think, is made clear by the
use of the word “ debtor” in the latter part of the section.

Can, then, o guardian for the purposes of a part~payment be his
ward’s “agent duly authorized in this behalf ¢

First, then, as to his being his ward’s agent. It is argued that
he cannot he so deseribed, because o winor cannot under the
Contract Act employ an agent. But this is not conclusive, as one
can for certain purposes be the agent of another in the absence of
contract. This was the view of Lord Westhury in the case of
Clinnery v. Boans)  The Lord Chancellor there said:

The next point raised In argument was this @ whether payment made by the
receiver appointed nnder the statute can be considered as paywment made by
the person lable to pay, or his ageut, upon the hiypothesis that those words
in the 40th suction of 3 and L Will, 4, ¢. 27, nuely, the words ¢ by the person
by whom the same shall be payable, or his agent,” apply to both eases, that is
{0 sy, to the vase of payments of interest ws well as the case of acknow-
ledgments, which I think they certainly do.

Upon that point T thiuk no reasonable doubt can be entertained, that under
the statute the receiver in the veceipt of the rents of the Limerick estate is,
in point of fact as well as of law, the receiver of the mortgagor, the owner of
the estate snhjeet to the morfgage, and that any payment made by the receiver
in pursuance of the order is payment in law by the legal agent of the person
ligble o pay. T have no doubt, therefore, and I submit to your Lordships,
that no reasonmable doubt can be entertained as to the mortgagee’s security
affecting all the Lunds oviginally comprised in it, in those three separate
counties of Cork, Kerry.and Timerick.

Now the receiver in that case had not been appointed by the

morbgagor, 5o that the velation of principal and agent subsisting

(1) (1864) 11 H. L. C. 115,
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between them was not contractual. The roceiver had been
appointed by the Court on the adverse application of the mortgagec,
and yet he was, for the purposes of the Limitation Act then under
consideration, treated by the Lord Chancellor as the mortgagor’s
agent. It is, nodoubt, said in Lewin v. Wilson'™ that this wasnot
involved in the actual 7atio decidendi in Chinnery v. Bvans ; but 1
do not think it was thereby intended to express dissent from Lord
Westbury’s view, as the comment was clearly directed to another
purpose. The limits and effect of Lord Westbury’s judgment on
this point are thus described by Sir George Jessel in Cocldurn v.
Edwards.? < The case of Chinnery v. Bvans shows that the
dietum is wrong. The case there arose under the Statute of
Limitations, 3 and 4 Will, 4, ¢. 27, aud the first question to be
decided was whether a payment, in order to take a case out of
the statute, must be made by the party chargeable, or his agent,
and it was held that it must, Then arose the question whether
the payments in that case were so made, The payments were
made by a receiver, who, no doubt, had been appointed at the
instance of the mortgagee, and the question was whether such
payments were made by, or on behalf of, the mortgagor. The
whole contest was whose agent the receiver must he treated as
being, and it was held that he must be treated as the agent of
the mortgagor. Liord Westbury says® : ¢ The next point raised
in argument was this: whether payment made by the receiver
appointed under the statute ean be considered as payment made
by the person liable to pay or his agent. ... Upon that point I
think no reasonable doubt can be entertained, that under tho
statute the receiver in the receipt of the rents of the Limerick
estate is, in point of fact as well as of law, the veceiver of the
mortgagor, the owner of the estate subject to the mortgage, and
that any payment made by the receiver in pursuance of the order
is payment in law by the legal agent of the person liable to pay.’
Lord Cranworth says®: ¢The payments in this case were not
payments by a stranger, for though a receiver appointed under
the Trish Statute, 11 and 12 Geo. 3, c. 10, is an officer of the
Court, yet he is certainly no stranger to the mortgagor, but a

1) (1836) 11 4. C, alb p, 644 (3) (1864) 11 I L. C. ob P, 184,
@ (1881) 18 Ch. D, 449 p, 4587 ¢ (1864) 11 I, L. C. at p. 189,
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person paying for him and on his account what he is bound to
pay,’  The payvments, therefore, were payments made by an
agent of the mortgagor. The deecision is that payments, in order
to take a case out of the statute, must he so wmade, and that
negatives the view thut receipt of rents by a mortge
treated as payment.”

gee is to e

These authorities, in my opinion, warrant the proposition that,
for the purpese of payment under the Limitation Act, an agent
nced not devive his authorvity frem contract. There arc cases
where the contrary view has heen held. Thus in Maheranae Skri
Rinmalsing/i v, Vadilel™ i was said that the guardian was
not the agent of her ward,  And the same opinion was expressed
in Chhale v, Biltoo® Other cases to the same effect might be
cited. In all, however, it was assumed that the ageney must be
contractual ; in none was reference made to Liord Westbury’s
view.

The decision of the Judicial Cowumittee n Beti Haharani v.
The Collector of° Etowal® aptly illustrates the application to the
Indian Limitation Aet of Lord Westbury’s opinfon. The faets
are that on the 20th June, 1876, Lala Laik Singh passed a bond
for Rs. 7,000 and the plaintiff in the suit became its assignee,
The bond was payable on the lst of November, 1876, and as no
payment had heen made on it, the bar of Hmitation was pleaded,
and the debt was adwmitbedly barred, unless taken out of the
statute by subsequent acknowledgment. Therefore reliance was
placed upon two alleged acknowledgments given under the follow-
ing eircunstances. TLala Laik on his death was succeeded by bis
nephew Pirthi ashis heir, Pirthi, however, was of unsound mind,
and his wife Raj Kuar was appointed Sarbarahkar, or manager, of
the estate by the Collector, but was not appointed his guardian
pnder Act XXV of 1858. During her hushand’s lifetime she
appointed Ajudhia and three others to be her am.mukhtars, On
her bushand’s death she succeeded to his estate, which on her
petition came under the charge of the Court of Wards (Act XIX
of 1878). The alleged acknowledgment by Ajudhia was given

(1) (1894) 20 Bom, Gl ab p. 74. ) (1898) 26 Cal, 51,
(%) (1894) 17 All. 198,
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in Pirthi’s lifetime, that by the Court of Wards after his death,
‘With reference to the first their Lordships say (page 207) :
“The question then is first whether Raj Kuar herself wasan agent
duly authorized to acknowledge Pirthi’s liability, and secondly
whether Ajudhia was so authorized, The office of Sarbarahkar has
regard, as their Lordships understand, to the lands with which the
Collector is concerned, and not to the person or to the personal
property of the landholder. If so, it is difficulf to see how a
Sarbarahkar, not being guardian, can be authorised to admit o
personal liability. The point has not been carefully inquirved
into, and in the absence of accurate knowledge their Lordships
will only say that Raj Kunar’s authority seems very doubtful.,’®

It woald be straining these words too much to spell out of
them an authoritative pronouncement that the guardian of one
under disability could be an agent for the purposes of the
Limitation Act, but at least it is evident that such a proposition
did not strike their Lordships as in any way preposterous.

In dealing with the second of the alleged acknowledgments
their Lordships say (page 208):

“ Their Lordships now pass to the notice given by the Court of
‘Wazrds, which is as follows :

¢ Whereas the niaswt of Harchandpur, tahsil Phaphund, is under the manage-
ment of the Court of Wards, and it has been ascertained that money is due to
you by the raises of Harchandpur, therefore notice is hereby given to you to
attend either in person or through a Mukhtar at the Collector’s office at Etawah
in my Court on 17th April, 1888, at 10 AL, together with the deeds relating fo
the accounts, and you will be questioned about the debt.’

“ It was issued between the 12th and 17th of April, 1888. At
that time Pirthi was dead and Raj Kuar was his heir. Raj Kuar
was desirous of being declared disqualified and of putting her
estate under the management of the Court of Wards., Her first
application seems to have been made on the 10th April, and the
Court must have acted immediately without waiting for formal
orders, which were not issued till a later time. But it must be
taken that the Court’s act would bind the ward Raj Kuar and
that the notice is the act of the Court. The question is whether,

supposing the bond to be still alive, it acknowledges liability on
that bond.”
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Then after discussing the operation of the notice they proceed :
«Tu this shate of faets it is impossible for the plaintiff to contend
that the general words of the notice are not satisfied by reference
to the mortgage boud, or that they constitute an acknowledgment
of liability in respect of the property or right sued for, as is
required by section 19 of the Limitation Act.”

Tt appears to me that the Judicial Committee thought an
acknowledgment by the Court of Wards would operate under
seckion 18 it thevefore hegomes important to ascertain the
sowree and extent of this authority. I'or this we must have
recourse to the Norvth-Western Provinces Land Revenue Act of
1873, That statute in its 6th chapter deals with the Court of
Warde, and the 20501 scetion defines the Court’s power thus :

The Cuurt of Wards shall have power to give such leases or farms fo the
whele or any parts of the property under its charge and to mortgage or sell any
part of such property and to do all such other acts as it may judge to be most
for the benefit of the property and the advantage of the disqualified holder.

There is nothing in the Act which could constitute the Court
of Wards the person against whom the debt was claimed ; therefore
it is only as the agent for Raj Kuar duly authorised in that behalf
that it conld have signed the acknowledgment of the debt. The
Court’s agency was manifestly not contractual, so that we have
in this case a further warrant for considering (notwithstanding
the decisions to the contrary) whether a guardian can be his ward's
agent for the purpose of making a payment that will attrack the
conseguences preseribed in section 29, In my opinion he can he
such an agent, if it ean be said he is “duly authorized in that
behalf,” and he is “ duly authorized in that behalf ” if as between
himself and his ward he has a ryight to make the particular
payment. To determine thisright we must look tothe Guardians
and Wards Act. It is provided by the 27th section of that Act
that “a guardian of the property of a ward is bound to deal
therewith as carefully as a man of ordinary prudence would deal
with it if it were his own, and subjech to the provisions of this
chapter he may do all acts which are reasonable and proper for
the realization, protection and benefit of the property”” Therefore
in each case it must be seen whether the particular payment
answers this deseription. If on the facts ib appears that it does,
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then as to that payment the guardian is an agent of the minor
duly authorized in that behalf, otherwise he is not.

Tt is no objection, I think, to this view that a guardian cannet,
impose a personal liability on his ward by contract; for ap
acknowledgment under the statute is fundamentally distinet
from a fresh coutract, though it may in some respects have similap
results. This is made clear by the decision of their Lordships of
the Privy Council in Gopee Kishen v. Brindabun Chunder,® where
it is said: « The authoritics which have been mainly relied on, in
order to show that there has not been a sufficient acknowledgment
within the period of limitation in the present case, were cases of
actions on promises, decided on the statute of the 2lst Jae, 1
and the 9th Geo. IV, c. 14. The principle of these decisions is
not applicable to the case like the present. They depend not
upon the effect of an exception in the statute, but upon the
principles of the Common Law with respect to the canse of action,
The issue joined, made it incumbent on the plaintiff to prove a
promise made within six years and such as to agree with that
laid in the declaration. In such cases acknowledgments, whether
by words or acts, are of no avail, save so far as they sustain the .
promise alleged ; there is no exception within which they come;
and these cases are to be regarded simply as actions bfought on
promises made within six years. But the cases in which
acknowledgments are operative by way of exception are of a
different character. In these, the action must be maintained on
the original security ; and an acknowledgmentwithin the prescribéd
period of lwitation shows that the obligation was then subsisting
and Gnsatisfied: a promise to pay is not required, It has,
therefore, been decided that in an acknowledgment within the
3rd and 4th Will. IV, ¢. 87, section 40, it is not necessary that
the amount of the debt should be specified, nor a promise made
to pay it: Carroll v. Darey (10 Ir. Bq. Rep. 329). It has also
heen held that an admission of a bond debt contained in the answer
of the executors of the obligor, although in a suit to which the
obligee was not a party, was sufficient to take the case out of the
operation of 3rd and 4th Will. IV, ¢c. 242 : Moodic v. Bannister
(4 Drew 432).

(1) (1869) 13 Moor. To A, 87 ab P, 544
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This Lrings me to the question whether a guardian’s signature
of an ackuowledgment has any operation under seetion 19 of the
Limitation Act. In this conuection Befi Waderaut's cose® i of
especial value: ib was there evidently thought that the Court of
Wards couid give an acknowledgment,  The provision in the Act
on which that opinion whs based was this— to do all such other
aets as it may judge to he mest for the benefit of the party and
the advantage of the disqualified holder,” But that expressien
ditfers more in form than in force from the phraseology of the
Guoardians and Wards Act, which provides that (section 27) “a
guardian of the property of a ward is bound to deal therewith
as carefully ag 2 man of crdinary pradence would deal with it if
it were his own, awd, sulject to the provisions of this chapter he
may do all acts which ave reasonable and proper for the realization,
protection or benefit of the property.” By parity of reason-
ing, therefore, a guardian can sign an acknowledmwent for
the purposes of section 19 of the Guardians and Wards Act.
But though T think a guardiun can sign an acknowledginent
and male a payment so as to attract the consequences indicated
in sections 19 and 20 of the Limitation Act, this is subject fo
the qualification that in caclh case it miust be shown that the
guardisn complied with the conditions of section 27 of the
Guardians and Wards Act, and in the application of this rule there
srobably will be this difference, that to bring an acknowledgment
within the terms of the section morve cogent proof will be required.
Tu each ease the opus will lie on him who relies on the payment
or acknowledginent, but, provided he discharge it, I think the
requirements of the Limitation Act will be satistied. Aecordingly
I would, in answer to the reference, say thata guardian appointed
mnder the Guardians and Wards Act can sign an acknowledgment
of liabiliby in respect of, or pay in part the principal of, a debt
so as to estend the period of limitation against his ward in
accordance with sections 19 and 20 of the Limitation Aet, provided
it be shownin each case that the guardian’s act was for the
protection or henefit of the ward’s property.

Fuorrow, d,:—I concur in the decision of the learned Chief
Justice. '
() (1894) 17 All, 198,
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When thejundgment in Maharana Skre Ranmalsingljiv. Fedilal®
was given I was of opinion that the agent referred to in section 19
of the Limitation Act must be an agent authorised by the party
to sign. The remarks of the Privy Council, however, in the
subsequent decision of Beti Maharani v, Collector of Etawah®
show that this view cannot be maintained, Ifan acknowledament
by the Court of Wards under Act XIX of 1873 would bind the
ward for the purposes of that section, it seems impossible to hold
that an acknowledgment by a guardian of the property, whether
under Hindu Law or under the Guardians and Wards Act, woald
not have a similar effect, provided it was, in the circumstances
of the case, an act reasonable and proper for the realization,
protection and benefit of the property.

The case of Chinnery v. Evans®™ relates to payments made by
a receiver, and, as pointed out by Lord Hobhouse in Zewin v.
Wilson,® payment and acknowledgmeut are two very different
things. The agency of the gnardian depends on the consideration
whether his act is within the scope of his authority : and his
anthority to discharge debts due by his ward is more cohvious
than his authority to acknowledge the liability of his ward when
not in & position to make payment. However, circumstances may
arise in which such acknowledgment would be for the benefit of
the ward, and in such circumstances it must be held, baving
regard to the dictum in Beti Maharant v. Collector of Btawah®
that the guardian, when signing the ackunowledgment, is an
agent duly authorised in this behalf,

Crowe and CuHawpavarkawr, JJ.—We concur in the remarks
made by the learned Chief Justice.

(1) (1894) 20 Bom, 61, (3) {(1864) 11 H, T. C. 115.
(2 (1894) 17 A, 108, ® (1880) 11 App. Ca. 645, -



