
A P P E L L A T E  O IT IL .

■ Before J fn  Justice Fulton anil M r, Justice Crov.'e,

K R IS H N A  Y IT H A L  P O O L E  (ojiig-i x a i . P l a t n t if p ), A p p e l l a n t , r . 1901.
r iA i^ E S Il B H A S K A U  T I L A K  (oiirarx-.iL I>i:FEi’i>AXT), EESPOiriH'Sr.* Oefoher 1.

from onhr as io costs—Dismissal o f svM for  'mnHifpecmmm—
R>‘damtioii o f suit to jile on appUcatlon o f idaintiff— Order Uat jplaintif 
nhoiild2)a>j the general cost‘d o f m if—C in l Froci=d»r-e Coih X I V  o f  

se<'f-ion ftO—PiXivtlet-.

A  Juilge, when restoring- a suit to the tile niuler section 09 o£ tlie  C ivil 
Pi-oaetlure O'.kIo (A rt X I V  o f  1S3-2). has no jn i'isd ictiou  to  pass at that tim o 
any order as to the general costs of the suit.

Sl’Co:s'd appeal from an order clisinissiug an appeal iinder 
section 551 of the Civil Procedare Code (X IV  o£ 1882)  ̂ passed 
by fijio Bahddui’ Nagardas Narotamdas Nanavati, First Class 
Subordinate Judge; A. P., at Tlî Cna, against a decree passed by 
ll;1o Saheb R, B, Chifcale, Subordinate Judge ©f Pen.

Tliis was a suit brought by plaintiff to recover posse.ssioii of 
f-»-rtain laiidn from the defendant with mesne profits.

The hearing o£ the case was fixed for the 18th June  ̂ 1900 ; but 
oil that date neither party appearingj the Subordinate Judge 

dismissed the suit for default with costs/’
On the 3rd Septembei’, 13 00  ̂ the plaiiifciS having shown 

sufficient cause for liis absence on the ISfch June, 1900, the suit 
wa-y restored to the file. In so doiugj the Subordinate Judge 
passed the following order ;

Under tha circumatancos, I  think it etjuitable only to set aside the dismissal 
order and to order the plaint to be restored to the original file, though throwing 
all the eoafes in the suit and of this applieatiou on tho plaintiff.

The case was then proceeded with and the Subordinate Judge 
passed a decree in the plainti-ffi’s favourj but ordered him to pay 
defendant's costs.

An appeal was made against this decree, but it was dismissed 
under section 551 of the Civil Procedure Code (Act X IV  of 
1882). ’
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1901- The plaintiff preferred a second appeal, contending {inter alia)
K r is h n a  that the lower Courts failed to observe the general principle as
Gasesh, to costsj that a successful party is entitled to his costs,

Q. K. Dandekav for the appellant (plaintiff) -The lower 
Courts were wrong in principle in the award of costs. The 
general principle is to give a successful party his costs of the 
suit. The, reason given for deviating from that general principle 
here is the order passed when restoring the suit. The procedure 
then to be followed was that provided for in section 99 of the Civil 
Procedure Code (X IV  of 1882). The Court having found that 
the plaintiff was prevented by sujEcient cause from aiDpearing 
in Courts the dismissal order should have been set aside without 
any order as to costs. Section 99 does not give jurisdiction to 
the Court to decide the question of costs of the suit.

V, K. Manohar for the respondent (defendant) :—The order as 
to costs is not appealable. It is an interlocutory order. Under 
section 591 of the Civil Procedure Code no appeal lies from an 
order except the orders referred to in section 5S8 o£ the Code. 
The order in question does not affect the decision of the case. 
The awarding of costs being discretionary, and the lower Courts 
having exercised their discretion, the High Court should not 
interfere with that discretion, See also Clmitamony - Dassi v. 
Maghoonatli SaliooŜ ^

I ’uLTow, J . :—We think that, as the Subordinate Judge was 
satisfied that the plaintiff had sufficient excuse for his non- 
appearance on the day of hearing, he was bound, under the pro* 
visions of section 99 of the Civil Procedure Code (X IV  of 1882), 
to restore the suit to , the filOj and had no jurisdiction at that 
time to - pass any order as to the general costs of the suit. This 
section, unlike section 103, does not empower the Court to make 
terms as to costs. In these circumstances, we are of opinion that 
when finally determining this suit, the Subordinate Judge ought 
to have followed the general rule of giving costs to the successfal 
party. There was no reason whatever for requiring the plaintiff 
to pay tlae costs of the defendant, who himself was absent when

m  THE I.<rr>IAN l a w  r e p o r t s ,  [ v o l .  x x y t .

(1) (1895) 23 Cal. 081.
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the suit was dismissed on 13fch 1000, under section 98. Oa 
appeal tlie First Class Subordiuato Judge ouglifĉ  we tiiiuk^ to hare 
passed the right order as to costs. He has given no reason for 
not doing so. His remark, that the lower ( ■oiirfc as regards costs 
has stuck to the order passed when restoring the suit to file, does 

%iot explain, hits reason for not interfering. Sir. Manohar 
mnwo’eBted that we eoiild not iiifceriere as the matter was dccidcd 
]»y an interloeiitorj ordcr  ̂and he referred to Cltintmiou}/ l)assi\'^ 
liagJmuuth Salioo'̂ '̂ '̂  to support his argument that that order did 
not come -within the provision.s of section 591 as it did not afteet 
the decision of the case. AVe thinkj however, that it clearly did 
affect tlie docisiou, as it obliged the Subordinate Jndge^ in order 
to l:*e consistent/to pass ti wrong order as to cost.s. This view is 
in no way inconsistent with the .decision above referred to, which 
deals with an interlocutory ordes not affecting tlie deeisiou.

We now amend the decree of the Subordinate Judge by 
directing that defendant do pay all costs throughout.

-Decree amended^

1901,

V,
tlA'ir.siL

(1) (18P5) 21 Cal.l^Sl.

APPELLM'E CIVIL,

Bpfore 21'!'. Justhe Crcnm a>'nl 2L\ Jnsiice CMnflavarh.tr.

BAI FULL (oEiGiNAL P l AIK TIPI’), A pp eliax t, V. ADESAKG PAHADSAXG 
a n d  o t h e b s  ( o e i g i n a l  D e f e n d a n t s  !N'o s . 1 , 3 , 4  a n d  6 ) ,  E e s p o k d e x t s .^

.Praotive— Ft'ocediirc.—AhaUmevd— Cit'd l^roccdure Code {A ct  JSTIF" o f  
168.i), seciions i]68f oS:2— Apj^ml— Death oj" sowie o ftM  respondeiiis— 
reiii'esentativcs m t hrowjlii na the record— Ahidsraeni q f appeal as atjainsf 
them—A ppm l GonUnidniJ against the rerMfining i'ds^muleufs.

The plaintiff llled‘ an appeal iii a District Oourt. It; wasadmiltod and then 
adjourned sine die. At the lieni’ing, which took place nearly two years afterwards, 
it appeared chat two of the respondents had died in the meanwhile, and their legal 
representatives had not been brought on the record, ^he lower Appellate Court 
thereupon ordered the appeal to abate as against all the respondmts.

Held, tliat the appeal should abate only as againat the lespondents who had 
died; but as Dgainst the I'omainmg respondentB it Bhould proceed.

* Appeal Xo. 22 of 1001̂
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