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INSOLl^E^^OY JUBISDIOTION.

Before Sir X . JI. Jenl'itis, Chief Justke, and Mr. Justice Starling.

B O S S A  G O P A L  ( o r ig in a l  ArpLicAJ^T and  I n s o lv e n t ) ,  A p p e l l a >ct, iq q i ,
V. BHA2\ J1 D A M J I  (o p p o s in g  C r e d i t o e  a n d  O ppos-jjh t), E u s p o n d e n t /  28 and

In so lven cy— Second in soh en cy  ■whe'i’e insolvent has n ot got f i m l  discJiarge 
nnder Sie Jivst— D u ty  o f  serving noti>'f!$, wIiGn on ths insolvent and w hen on  
the cred k o  1 's— F m  ciicc— P-ro<iedu I’c .

A  petsou. m ay becom e insolvent a secoi'id tim e b efors  lie  lias received Hs? final 
discharge Tinder the first insolvency. 3Iorgan v, EnifiAtW follow ed.

T li0 appellant liad been adjudicated an insolvent at the instance o£ a creditor 
raider section 9 o f  the Indian Insolvent A ct (statute 11 & 12 Vio-., e. 21) on the 
21st January, 189S. On the 4th Oetobor, 1900, one of his creditors obtained a 
rule calling nprm the insolvent to show cause w hy he should not forth w ith  
proceed with the m atter. The Commissioner made the rule absolute and 
directed the insolvent forthw itli to proceed with the m atter o f  his insolv'eney.
On appeal,

H eld , that the order o f  the lower C ourt ahoxild be reversed and the rule 
discharged. W hen a person him self tiles a petition iji insolvency he has the 
carriage o f  it. H e m ust servo notices on tlie creditors at his own expense and 
brii\g the petition to  a hearing. B ut wlien a person has been adjudicated an 
insolvent at the instance o f  a creditor, it is fo r  the petitioning creditor to  serve 
notices, but it is still the duty o f  tho insolvent to  attend v̂hê  ̂ required and 
yioint out the persons who are to be served.

A ppeal from Russell^ J,, as Oommi.ssioner in insolvency.
On 21st Januaryj 1898, the appellant, Dossa Gopal, was adjudged 

an insolvent on the petition of a creditor under section 9 of the 
Indian Insolvent Act (Stat. II & 12 Vic., e. 21).

Some years previously he had on his own petition obtained 
the benefit o£ the Act, \mi had only ohtained his personal 
discharge under section 47.

After his adjudication in 1898 the insolvent having done 
nothing in the matter of his insolvency except to file his schedule^ 
one of his creditors obtained a rule on the 4th October^ 1900, 
calHng upon the insolvent to show cause why, he should not 
forthwith proceed with the matter.

Thereupon, on the lOth October, 1900, the insolvent obtained a 
rule calling upon his creditors to show cause why his adjudication

^Appeal No. 1131, Insolvency matter.
(i;> (1864) 33 L. J. (C. P.) ]68.



3 9 0 L  should uot be annulled on the ground t h a t ,  being already an
D o s s a  G o p a l  insolvent who had not obtained his final discharge by way of

E h I ctji, certificatOj he could not be made an insolvent a second time.
On the 14th November^ 1900, Russell, J., discharged the rule 

of the lOfch October, 1900, taken out by the insolvent, but made 
absolute the rule of the 4th October obtained by the creditor.

The insolvent appealed.

Scott, Acting Advocate General, and Man/car for the insolvent 
(appellant), cited Morgan v. Knight : h i re JeldssondasJ'̂ '̂

There was no appearance for the respondent.

S t a r l i n g ,  J .  : — Dossa Gopal  ̂ the appellant, who some years
pre\'iously had taken the benefit of the Insolvent Act on his own
petition and had obtained his personal discharge only, was on the 
-21st January, 1898, adjudged an insolvent. The insolvent having 
done nothing in the matter of his insolvency beyond filing his 
schedule, Bhanji Damji, a creditor, on the 4th October, 1900, 
obtained a rule calling upon him to show cause why he should 
not forthwith proceed in the matter of his iusolvencj^ On the 
10th October, >'900, the insolvent obtained a rule calling upon 
his creditors to show cause why the adjudication of insolvency 
should not be revoked on the ground that, being already an 
insolvent who had-not obtained a discharge by way of certificate, 
he could not a second time bo made an insolvent, relying 
upon a case of Li re Talalcchand Eurnatli decided by Tyabji, J. 
Mr. Scolt, who appeared for the appellant, also relied upon 
the case of In re Jeldssondas PursJiotamdas, decided by Bayley, J., 
on 11th July, 1888. He also cited Morgan v. Knigtitp-'f a case 
which does not appear to have been present to the mind of 
Bayley, J., when he decided the case just referred to. Morgan v. 
Knight shows that in England there is no objection to a man 
becoming a bankrupt a second time before he has received his 
final discharge under the first'.; the only result being that the 
trustee under the first bankruptcy will swallow up all the assets 
collected under the second, and the trustee under the latter will

(IJ (1864) 33 L. J. (0. p.) 168.
(2) (1888) Deddecl by Bayloy, J ,, dated l l t h  J u ly  1888 .
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Le entitled to u o t i l in g  until all the debts under the former are paid 1901.

off. The only reason. Mr. Scott could give for this ruling not Dossa O o p a i .  

applying was that in England the persons of the trustees were jBuIifji.
different, whereas here the same Official Assignee would take 
possession of the assets of both estates. I  can see no reason 
why that «hoiild make any difference. The OfiScial Assignee is an 
officer of the Court, and in fulfilment of his duty would keep 
the assets of the two estates separate, but, at the same time would 
apply the assets collected respectively under the two insolvencies 
according to the practice of the Insolvent Court here in sucli 
cases. The appeal on this point, therefore^ fails and the adjudi- 
cation cannot be set aside.

As to the .second point, section 12 of the Insolvency Act 
provides that on tlie schedule being filed, tlie Court shall 
liberty to proceed thereupon in like manner as in the case of a:ti 
in.solvent presenting a petition for relief under this Act ; and 
Rule 12 o£ the rules of the Court provides that notices must be 
served on creditors seven clear da ’̂s before the hearing, but does 
not say by whom, though it makes it incumbent upon the insolvent 
to attend and point out the creditors for service, If the insolvent 
has filed his petition he has the carriage of it, and it is in his

• interest to bring it to a hearing; consequently it is Ms duty and 
to his interest to serve his creditors, at his own expense, in order 
to bring it to a hearing. Where he has been adjudicated an 
insolvent, it is the petitioning creditor who wants the affairs of 
the insolvent investigated; consequently on him should rest the 
burden of serving notices, though it is still the duty of the 
insolvent to attend when required and point out the persons who 
are to be served. Consequently the order directing the appellant 
forthwith to proceed with his insolvency must be discharged,
Ijut he will still have, when required, to obey the latter part of 
Rule 12 and point out his creditors for service.

Of course, while holding that under an adjudication the 
adjudicating creditor is the proper party to serve notices, I  do 
not mean to say that the insolvent may not, if he wishes, do so, 
nor 3’et to limit any power the Court may possess, in the event 
of the adjudicating creditor disappearing, to allow any other 
creditor, or even the Official Assignee, to serve notices and bring 
on the matter for hearing.
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