VOL. XXVL] BOMBAY SHRIES.

APPELLATE CIVIL.

Beyore Mr. Justice Crowe wind Br, Jushive Chondavarkor,

NINGAREDDI (0RIGINAL PLAINTIFF), APPELLANT, . LAKSHMAWA
(orIGINAL DEFENDANT), RESFONDENT.H

" Hindu Low—~Maintenance—Coneubine—P erinanent conneetion—GHift of
Joint fumily property—Father—Sow's liability.
Where in a joint Hindu family o father makes o gift of o portion of the
family property, during his lifetime, by way of maiutenance to his concubine
in consideration of past cohabitation, the gift is not hinding on his son; though

the son is bound to provide waintenance for a coneubine who lived with his
father till his death.

Under Hindn low o concubine gets no right of maintenance against her
paramour, unless, having heen Lept continuously il his desth, it can be said that
the sommection had become permanent. It is only on his death that his gstate in
the bands of those who fake it becomes liable for her mwintenance.

?}r\
Srcoww appeal from the decision of T. Walker, District Judge

of Dhérwdr, reversing the decree passed by Rdo Sdheb Sheshgiri
“R. Koppikar, Joint Subordinate Judge of Dharwir.

Govindraddi, the plaintiff’s father, bad a wife Venkawa
(plaintiff’s mother), who owing to ill-health left him about the
year 1877, and went to reside with her paremts. Govindraddi
then took defendant Lakshmawa to his house, and she lived with
him as his mistress.

On the 10th June, 1890, Govindraddi executed a registered
deed of gift (Exhibit 89) to Lakshmawa bestowing 8% Ausyis of
land on her for her life by way of maintenance, and providing
that at her death it should revert to his son, the plaintiff,

Soon after this, Venkawa having regained her health, rejoined
her hushand, but Govindraddi eontinued to visit Lakshmawa i1l
his death in November, 1897,

Tn 1898 the plaintiff filed this suit against defendant to recover
possession of the land conveyed to her by the deed of gift.

The defendant contended that the gift was valid; and that in
any case she need nob part with the land unless an adeguate
provision was made for her maintenance,

The Joint Subordinate Judge of Dhérwir awarded to the‘
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plaintiff possession of the lands unburdened with any charge of
maintaining the defendant. In his judgment he said :

The land passed by the deed of gift was the undivided property of plaintiff
and his father, and the lotter had no authority to transfer by gift any specific
portion of the joint estate (vide Mayne’s Hindw Law, section 335, 5th Edition),

As an alienation by the father of the part of the family estute, the deed is

" equally bad as it was passed by him to his kept mistress, As the purpose is

immoral it cannot bind the sou.,

It is, however, contended that the parties being Shudras, Govindraddi was

bound to maintain his mistress and that the agreement passed by him to provide
for defendant during hor Iifetime is binding on plaintiff. The question is
whether the connection hetween Govindraddi and defendant was of such a nature
as to lay a legal obligation npon him, or bis son after him, to provide for her
maintenance. It is admitted by defendant and her witnesses that defendant
deserted her Udki husband to live with Govindraddi, Though their connection
was adulferous, the fact by itself is insufficient under the awathorities to barher
right of maintenance (vide Khemkor v. Umiashanker, 10 Bom. H. C. 381, and
Vrdtdavandes v. Tamune, 12 Bow. H. C. 228). But the liahility to mainte-
nance exists only where the connection was of a permanent nature, analogous to
\hat of the female slaves who in former times were reeogunized members of a
foan’s family: (vide Mayne, section 408 ; also Sikkiv. Vencateswmy (3 Mad.
H.C 144)..... As the connection lasted only ten or eleven wveavs, I do not
consider that defendant’s case comes within the authorities qnoted sbove. The
cases cited by defendant’s pleader, I. L. R, 1 Bom. 97 and I T R. 12 Bom.
.26, do not apply. The one refers to the rights of an illegitimate son and the
other to the right of & concubine to enforce an order for maintenance already
acquired by her. The prineiples applicable in such cases are not on all fours
with the claim of a mistress to be maintained out of the cstute of the family to
which her deceased paramour belonged. I hold that defendant lived in Govind-
raddi’s house only for ten or eleven yeavs, and that the connection being
temporary gives her no claims as to maintenance,

The District Judge of Dharwiér, on appeal, reversed the decree
passed by the Subordinate Judge for the following reasons :

It 1s evident that Govind was much attached to this woman., Not only may
this be inférred from the fact that she was with him for twenty years while he
lived and with him when he died; but in 1892 when Venkawa brough’o a suit
against her about her enjoyment of these 3% Turgls of land, Clovind forced his
wife to withdraw her opposition (as she herself says) by threatening to turn her
out of the house. I have no hesitation in terming this connection a permanent
one, or in holding that Govind, in thus compensating the woman for past
gervices voluutarily rendered, and at the same time inaking provision for her as
be was in honour bound to do, made a perfectly valid alienation of the family
property (Exhibit 49).
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The plaintiff preferred a second appeal.

Shamrao Vithal for appellant (plaintiff) :=—The property given
to the defendant was joint family property. The gift is not
binding on the plaintiff as he was a minor ab the time. Further,
it is invalid, the consideration being immoral. The connection
between Govindraddi snd defendant at the date of the gift was
not of a permanent charaeter so as to make it obligatory upon
him, according to Hindu law, to make a provision for heL
maintenance. See Frondavandas v. Yamonaboi.o

D. 4. Ehare for respondent (defendant) :—The connection
between Govindraddi and defendant was parmanent, for although
she was not living in Govindraddi’s house until his death,
she was clearly still under his protection and he used to visit her
$ill hig death, Under Hindu law a concubine is entitled to
maintenance, and the plaintiff is bound to maintain the defendant.
We contend that the alienation made by the father is binding
upon the son, having been made for a good consideration.

Crows, J. :-—This was a suit brought by Ningareddi to seb
aside a gift of ancestral property made by his father Govindraddi
during his lifetime to the defendant Lakshmawa.

The lower Appellate Court has found that Lakshmawa was the
concubine of Govindraddi and lived with him till his death in
November, 1897. In 1820 Govindraddi passed to defendant a
registered deed bestowmo on her 8% Zurgis of land for her life,
after which it was to -revert to his son, the plamtlff' The
question of Hindu law is whether the alienation by Govindraddi
is valid.

There can be no doubt on the authorities that a concubine is
entitled to maintenance, though the connection was an adulterous
one, provided that it was of a permanent nature, and Mr, Khare
relies on the circumstance that defendant was living under the
protection of Govindraddi till his death, and therefore there was
no intention on his part to sever the connection. He further
contends that the gift was made in lieu of maintenance, that it is
not contended it is unreasonable or excessive, and that no
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advantage will be gained by upsebting the arrangement made by
the father and acquiesced in by his wife.

Tt is, as observed by Mayne, section 311 (5th Edition), an
established rule of Hindu law that a father can make no disposition
of the jointproperty which will prejudice his issue, unless he obtaing
their assent or unless thereis some established necessity or a moral
or religious obligation to justify the transaction. In the present
case it is found that plaintiff was a minor at the time of the
alienation and came of age only during the pendeney of tho
present suit. The transfer to defendant of the specific portion of
the joint property was made before any right to defendant for
maintenance had accrued. If has been held on more than one
occasion that & suit for maintenance against o pavamour by his
concubine during his lifetime will not lie,  The man could be
unde Ho logal or moral obligation to provide for the maintenance
of his concubine for the remainder of his life when it was open
to her to terminate the connection between them at any time,
We ave, therefore, compelled to hold that plaintiff is not bound by
the deed of gift of f/n specific portion of the ancestral estate and
that he is entitled fo recover possession. The plaintiff, however,
is legally bound £6 provide for the maintenance of the defendant,

We reverse the deeree of the lower Appellate Court and direet
that the plaintiff be put in possession of the land specified in the
plaint.  We direct, further, that the lower Appellate Court do
agcertain what will e q/ proper maintenance for defendant, and
to take measures to sedire that maintenance for her during her
lifetime in order to l_avoi(l her being put to the expense of a
separate suit for that purpose as was ordered in the case of
Vrandavandos Ramgl‘as v. Yamunabai ™  In the peculiar cireum-
stances of this case we think that the parties should respectively
bear their own costs of the suit and appeal, together with any

“further costs that may be incurred in the course of the inquiry.

CHaNDAVARKAR, J. ==The plaintiff Ningareddi sues to recover
the possession of a field as part of his ancestral property which
was in the enjoyment of his father Govindraddi until his death.
Govindraddi died two months before the date of the suit, The

@)y (1875) 12 Bow, IL. C, 220.
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defendant claims to hold the field for life under a deed executed
in her favour by the plaintifi’s father on the 10th of June, 1890,
in-consideration of past services voluntarily rendered to him by
her.
 Both the lower Courts have held that the plaintift’s father had
kept the defendant as his mistress, The Sulordinate Judge,
however, found that at the time when the deed was executed the
connection between the defendant and the plaintiff’s father had
not heeowe permanent to entitle her to maintenance as a concu-
bine under the Hindulaw. He, theretore, awarded the plaintiff’s
claim. Dut the District Judge has rejected it, holding that as
the defendant lived with the plaintif’s father as his inistress
nntil his death, his alienation of the field in dispute as a provision’
for her maintenance is binding upon the plaintiff. )
*The Distriet Judge’s finding, that the conneetion between the
defendant and the plaintiff’s father became permanent by the
fact of her having lived with him as his concubine until his
death, has heen attacked before us, but as there.is some evidence
on the record to support it, we tannob disturb it én second appeal,
But we think that the District Judge was wreng in taking the
circumstance of the permanent connection into econsideration in

determining the validity of the deed. That deed had been

executed some years before the plaintiff’s father died, and the
question is whether the plaintiff’s father could then alienate the
property belonging to him and his son so as to bind the latter.
The answer to that question must depend wpon the jural rela-
tions of the parties to the deed as they existed ab the time of its

execution. At that time the defendant had been in the keeping -
of the plaintiff’s father for some years and their conneetion was:

then wanting in the essential clement of permanence to entitle
her to maintenance, The plaintiff’s father could have discarded
her at any moment, and she could not have compelled him either
to continue her in his keeping or to provide for her future main-
tenance. According to the Himdu law, a concubine who has
heen kept by a man for some years, or even many years, gets no
right of maintenance oagainst him, unless, having been kept
continuously till his death, it ean be said that the connection
became permanent. Tt is only then—i.e. on his death—that his
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estate in the hands of those who take it becomes liable for her
maintenance. That is the view taken by the Madras High
Court in Ramanarasy v. Buchamma,® and ib does not conflict
with the ruling of this Court in Ralkiv. Govinda®

We think, moreover, that the view is warranted by the texts,
because while the naintenance cf a continuously kept concubine
is expressly mentioned in the Hindu law books as a charge on his
estate after his death and as a liability incurred by those who
inheritit, nowhere has it been expressly said that a man is bound to
maintain his kept mistress during his lifetime, On the principle
of fizpressio unius o5t exclusio allerius, which is also the principle
followed in the interpretation of Ilindu law books, T think that -
according to the Hindu law there was no legal oblizgation on the
part, of the plaintiff’s father to maintain the defendant merely
because she had lived with him for some years as his concubine,

The defendant therefore had not obtained any right of
maintenance a.gai""ét“the plaintiff’s fathgr before the execution
of the deed now : . dispute. When, however, he agreed by that
deed to provide for her maintenance in consideration of past
cohabitation, he Incurred alegal liability. Though such an agree- -
ment; is not supported by consideration, yet as an agrecement to
compensate for past services voluntarily rendered, it was both
according to the English and the Indian law valid and enforce-
able against him: see section 25, clause (2), of the Indian
Contract Act (IX of 1872) and Dhiraj Kuar v. Bikramajit.®

But though it was mdmg on him, yct the question still remains
whether, under th Hindu law, it is bindino npon his son.
Accovding to that law, a son is bound to pay the debts of his
father, who was erlnt with him, if those debts were nat contracted
for any illegal or immoral purpose; and he is also bound by
the father’s alienation of joint property if that alienation was
made for the payment of such debts, The question, therefore,
narrows itself to this—When in a joint Hindu family a father
alienates any portion of the family property by way of mainbe-
nance for his concubine in consideration of past cohabitation,
does the liability which he legally incurs by virtue of such

(1) (1899) 28 Mad, 282. (2 (1875) 1 Bom, 97."
(3) (1581) 8 All 787,
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agreement create a debt which his son is bound to pay ¥ 1t is
not every alienation of the family property made by a Hindu
father thab binds the son. To be binding on the son ib must
be an alienation made for the payment of an anfecedent debt :
see Lala Surja Prosad v. Golud Chand,® Suzje Prased v. Golab
Chand,® and  drunachale v. Mynisami® THere it can hardly
be sald that thers was any debt pre-existing for the payment of
which the plaintif’s father eould settle the field in dispute for
her life on the defendant. The plaintiff’s father had been under
no legal lability at all to the defendant until he executed the
deed, and when he cxecuted it in consideration of past cohabite
ation, ib was in the discharge of what was at the best a precedent
moral obligation. The reul nature of such a deed is that itisa
deed of gift, That was the view taken of a similar deed by
this Court in the case of Vrradawvenrdas v. Yamuwwodat,® and a
father cannot make a gift of joint proper tv $0 as to bind his son:
Babe v. Timma,® Bala v, Balaji Utzr(mzd(

But, assuming that when the plaintiff’s £ her agreed to provide
for the maintenance of his concubine in consideration of past illicit
cohabitation, he contracted a liahility in the nature of a debt,
still, to be binding upon the son, it must be a debt contracted
for purposes which are not immoral, Can it be said that when
o Hindu father promises to compensate his kept mistress for past
cohabitation, the debt created by the promige is not tainted by
immorality ?  So far as the father himself is concerned, it is
indeed a debt arising out of a moral obligation, for, in the
langnage of Straight, J., in Dhiraj Kaar v, Bikramajit® it is
supported by a moral consideration. But, though it is a debt
which the law compels the father to pay when he has promised
to pay it because it arises out of a pre-existing moral obligation,
veb it does not on that account cease to he a liability arising out
of the father’s past immorality, and as snch it isnot hinding on
the son. The debt, from that point of view, has its origin in an
immoral purpose. * But even if it is a debt contrhcted in the

) (1900) 27 Cal. 724, (4) (1875) 12 Bom H, C. 229,
(2) (1900) 27 Cal. 762 (5) (1883) 7 Mad. 357.
{3) (1583) 7 Mad, 39. (8) (1897) 22 Bom, 825,
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fulfilment of a moral obligation, and as such not immora],
it is, at any rate, a debt in the nature of compensation made to
the woman by way of maintenance for the injury done to her hy
the past illicit cohabitation. That is the rcal nature of the
liability, according to Gibson v. Dickie.) If, then, it is a com-
pensation for injury done to the woman, it is a debt which
sounding in damages is in the nature of a fine or penalty, which,
according to the texts bearing on the subject, a Hindu son is not
bound to pay.

The conclusion we come to, therefore, is that the deed in
dispute is not binding upon the plaintiff and must be set aside,
But, having regard to the finding of the District Court that
after the execution of the deed the defendant continued to be in
the keeping of the plaintiff’s father until his death and that the
connection then became permanent, we must hold that the
defendant became entitled to maintenance after the death of the
plaintiff’s father, and she cannot be deprived of the property in
dispute unless provision is made for her maintenance by the
plaintiff, That was the course adopted by this Court in Fran-
davandas v. Yarunabai,® and we think it ought to be followed
in this case.

I therefore agree to the decree proposed by my learned

colleague.
Decree reversed.

¢

(1) (1815) 3 M, & §; 463. (2) (1875) 12 Bom. H, C, 229,



