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No. 13, he has a right to all the water which actually forms part

.of that stream as soon as it becomes part, whether such water
comes by ordinary natural means, as from springs or from the
surface of the adjacent hills, or from rains, or is added by
percolation from the artificial channel of the canal: and if the
canal water has by percolation augmented the stream and
became part of it, no distinction can be made beween the original
natural stream and the accession to it (Faood v. Waud®).

Wiiatever rights the Act may give, it certainly does not
entitle the canal authorities, as things now stand, to stop the
flow to the defendant of the natural stream.

Though the prayer in the plaint is expressed in the widest
terms, the real object (as we have already indicated) is to obtain
an affirmation of the claim advanced by the canal authorities to
stop under clause (¢) of section 28 the supply of water to the
defendant (who claims the same by virtue of his riparian rights
arising out of his interest in Survey No. 13) in order to supply
the legitimate demands of those entitled to rceeive water for
their lands.

This claim is (in our opinion) misconceived and the decree
must therefore be confirmed with costs.

Decree confirmed.

(1) (1849} 3 Tox. 748,

APPELLATE CIVIL.
Before I, Justiee Chandavarkay ond My, Justice Astoi

BAI KASHI (omrcivan OPPONENT), APPELLANT, v, PARBHU IxEVAL
{0RIGINAL APPLICANT), RESPONDRENT.*

Succession Cortificate Aot (VII of 1880)— Enquiry under the dot—Debts,
caistence of —Payment of money duwe into Court—Qerdificate in tespect of the
money so puid— Practice

The Succession Certificate Act (VII of 1889) is intended for the protection
of debtors, but this only means that where » debtor of o deceased person either

* Firsh Appeal No, 51 of 1903 from order,
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voluntarily pays his debb Bo & person holding a corbifieate under the Ach cr
is compelled by the decree of a Conrt to pay it to thnt porson, he is lawlully dis.
charged,  There is nothing in the Act which cithor expressly or by necossary
fmplication requires the Conrs granting a covtifieate to holll an enquiry intothe
sxistence of any debb alloged hy the person applying to ho due as apreliminary
condition of the grnt. The Court has weroly to sscerbain tho representativ.
titlo of tho applicant for the corbificate and net the existenco or non-exisbence of
the debt

Tho fatf, that the amount of the debt ta recover which a cerbifivate is applied
tor i paid into Court does not oxtingnish the debt or affect the nocossity of
taking out the coriificate under the Sweeession Cevbificate Ach (VIT of 1889).

Arvian from an ovder passed by 15, T, Tervey, District Judge
of Surat, under the Succession Cortiticate Ack (VI of 1889,

One Jivan Vardhman died ou the 26th April, 1902, leaving
behind him a son, Vajeram, and Dai Kashi, danghtor of o pre-
tleceased son.

On the Bth June, 1802, Bai Kashi filed suit No, 106 of 1803
against one Husenbhai Alinedbhaito recover from him Bs. 1,500,
which she alle:;gwl were due to her,  Husenbhai paid the money
into Court.

On the 20th August, 1902, Vajeram obtained a certificate, under

‘the Suceession Cortificate Ack (VIT of 1859), to colleat Re. 1,500,

which he alleged were due to his father by the sald Husenbhai
Abhmedbhai, bub before he could collect the amount he died.

Parbhu Kewal, the nephew of Jivan Vardhman, then applied,
on the 24th September, 1902, for a certificate to eolleet tho
Rs. 1,500 from Husenbhai, which formed the subjecet of litigation
in suit 106 of 1902, and which were alveady paid by the debtor
into Court, This application was opposed by Bai Kashi on the
ground that the debt of Rs. 1,500, which the applicant sought to
recover, was.nob due 1o the estate of Jivan Vardhman but to Bai
Kashi herscld.

On the 306h December, 1902, the Distriet J udge granted a
certificabe under the Suceession Certificate Act (VIL of 1889) to
the applicant on the ground that under Hindu Law ho was the
nearest heiv to his uncle Jiven Vardhuwn,

The opponent, Bai Kashi, appealed t0 the High Court.

M . Mehta for the appellant :—A regular suit (No. 108 of
1002) is already pending, in which the contlicting claims  of the
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deceased and the appellant will be decided. Till then the lower
Court ought to have stayed its hands. It ought at least to have
taken primd facie evidence a3 to the existence of the debt.

The debtor having paid the money into Court in that suit,
there is no debt now existing in respeet of which the cortificate
could be granted. If the certificate is granted, the debtor will
be harassed with another suit. .

Manubiai Nanabhai for the respondent :—The appellant has
no lveus standi, She does not herself claim the certificate, Her
claim is adverse to the deceased himgelf and cannot be affected
by these proceedings. The regular suit has nothing to do with
this case. The debt is not extinguished by .the deposit, and the
certificate will be ultimately necessary.

If the certificate is now cancelled, the deceased would not be
represented in the regular suift, and the decision therein will not
bind the estate. This will expose the debtor to another suit at
the instance of the rightful representative.

No inquiry as to the existence of the debts is necessary or even
permissible ; otherwise the proceedings would be interminable
and the vesult would be fruitless, as it will affect no one. The
seope of the inquiry is defined by section 7 of the Succession
Certificate Act (VII of 1889); and the only question to be decided
is as to who, out of the several claimants, is the most proper
vepresentative. '

Thiy Court cannot order that eertificate should be given to no
one. The only jurisdiction in appeal under section 19 of the
Act 15 to prefer the claim of one as against the other claimant.
Here there is only one claimant, and so this Court cannot cancel
the present certificate.

CHANDAVARKAR, J.:—In my opinion there isno substance in

either of the grounds which have been urged by Mr. Markand
Mehta in support of this appeal.

There is no dispute as to the facts so far as they are neces-
sary for the decision. One Jivan Vardhman died on the 26th
April, 1902, leaving a son, Vajeram, and Bui Kashi, daughter of a
predeceased son, Vajeram obtained a certificate under the Succes«
sion Certificate Act to enable him to collect the debbs due to his
deceased father, but before he could collect them he died. The
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respondent in this appeal having thereupon applied to the Dig-
trict Couxt for a certificate under the Succession Certificatc Act
to enable him to realise a debt of Rs. 1,500 due to the deceased
Jivan’s estate from one Husenbhai Ahmadbhai, that Court has
granted it holding that the respondent is, under the Hindu Law,
the neavest heiv to the deceased Jivan Vardhman, bub the grant is
objected to before us on two grounds.

In the first place it is urged that the District Court ought
not to have granted the cortificate without going into the question
and deciding whether the debt of Rs. 1,500 said to be due from
Husenbhai is a debt due to the estate of the deceaseld. T know of
no law or authority which requires a Court to find whether the
debts alleged to be due to the estate of a deceased person are
really due or not as a preliminary condition of the grant of a
certificate under the Succession Certificate Act. That Act is
indeed intended for the protection of debtors, but that only means
that where a debtor of a deceased person either voluntarily pays
his delbt to a person holding a cerbificate under the Ach oris
compelled by the dectee of a Court to pay it to that person, he is
lawfully discharged. There is nothing in the Act which either
expressly or by necessary implication requires the Court granting
a certificate to hold an enquiry into the existence of any delit
alleged by the person applying tobe ducas a preliminary con-
dition of the grant. Such an enquiry might make a procecding
under the Act something in the nature of a roving commission,
whereas all ecnquiry under the Act is intended by the Liegislature
to be summary, as held in Gulsbchand v. Moti®.  All that a
Court has to do under the Act is to ascertain the right of a pevson
40 a certificate apart from the question of the existence or non-
existence of the debts in respect of which he applies: see section 7,
clause (2), of the Act. Supposing the Court does hold an enquiry
into the existence of the debts and comes to a conclusion one way
or the other as to any specific debt, what is tho use of such an
enquiry and finding? How does the Court’s finding protect the
debtor at all? In spite of it he may still refuse to pay contending
that there is no debt and the holder of the certificate must in

- that case sue him and prove the existence of the debt.

M (1900) 26 Tlom, 522
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In this particular case the debb is alleged by Bai Kashi (fhe
appellant) to be due to her and not to the deceased Jiwan
Vardhman, and it was urged that it was on that account neceg-
saryfor the Distriet Court to decide the question to whom the
debt was duefor the debtor’s protection before granting the cer-
tificate. The appellant’s objection, not being one to the right
of the respondent to claim a certificate as the heir of the deceased,
cannot be entertained in this proceeding. But how, again, would
a decision by the Court on that question help or protect the
debtor? If on the strength of the Court’s finding that the debt
was due to the deceased and not to Bai Kashi he pays the money
to the holder of the certificate, it would be compctent to Bai
Kashi to sue him and prove that the debt was due to her; and if
she proved that, the debtor’s defence that he had paid it to the
certificate-holder could not protect him, because the protection
afforded by the Act is in respect of debts which are due to the
estate of the deceased and not those due to third parties.

The second ground urged is that there is no debt in respect
of which a certificate could be granted because the debtor has
already produced Rs. 1,600 in Court in a suit which is said to be
pending and to which, it is alleged, the debtor himself is a party.
But the mere fach that a debtor produces money in Court cannot
extinguish the debt. A decree in the suit holding that the debt
is due to the estate of the deceased Jiwan cannot be a protection
to the debtor, for any other person claiming to be the heir of the
deceased may still sue the debtor. THence it iz that for the
protection of debtors the Legislature has stepped in and provided
that it is only a certificate under the Succession Certificate Act
that can absolve the debtor from liability. After he has paid it
to the holder of a certificate the question becomes one purely
between such holder and any other person claiming to be the
rightful heir of the deceased.

I would confirm the order. Cross-objections overruled. No
order as to costs.

Asrox, J~Parbhu Keval, respondent, applied to the District
Court, Surat, for a succession certificate under Act VII of 1889
claiming to be the nearest heir to his deceased uncle Jivandas

~ Vardhman. The only debt specified in the application alleged to
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be due to Jivandas Vardhman is o debt of s, 1,600 alleged to
be due by one Husanbhai Ahmedbhai.

The application was opposed by Bai Kashi on the ground that
she claimed the debt in question to be duc to herself and not to
the estate of Jivandas Vardhman, It appears that Bai Kashi
had already instituted a vegular Buit No. 106 of 1902 against
Parbhu Keval, present respondent, and against Husanbhai Ah-
medbhai aforcsaid.

In thab suit sho claimed to recover from the latter this very
debt of Rs. 1,500 as a debb she alleged to be due to hesell from
the said Husanbhai, The latter pleaded that the debb was due
by him to either the plaintiff Bai Kashi or to Parbhu Keval, the
1st defendant in Kashi’s suit, and he paid the Rs, 1,500 into
Court for payment to Bai Kashi or to Parbhu Keval as the Court
might decide.

The question whether this very debb 13 due o the estate of
Jivandas Vardhman or to Bai Kashi in her own right was thus o
matter pending adjudication in n regular suit to which Bai Kashi
and Parbhu Keval, the appliecant and opponent in the suceession
certificate proceedings, ave partics, It was contended before ug
that under these circumstances the Distriet Judge would have
exarcised a sounder diseretion if, in the present proceedings
in which Parbhu XKeval asked for a succession certificate
to Jiwandag Vardhman, he had at least recorded primd fucie
cvidence that this debt is duc to the estate of Jiwanduy, or
else had postponed the issue of the certificate till the Buit No, 106

“of 1902 is decided. These eontentions were pressed because

Mr. Manubhai for the respondent Parbhu Keval stated b the
hearing that his client intended to sue for the alleged debt
in question even if it be decided in rvegular Suit 106 of 1002
that the debt is due to Bai Kashi wnd not to the cstate of
Jiwandas Vardhman, deccased, because, as My, Manubhai put
it, Bai Kashi is suing in her own right in Suib 106 of 1002
and not as representative of Jiwandas Vardhman, I do
not follow the reasoning of Mr. Manubhai, bubt I think

‘ _that the angwer to the contontions of Mr. Mehta for the
- appellant Bai Kashi is that in proceedings under Act VIT of
- 1889 the Court is concerned with the question whether the

applicant proves his reprosentative title and not with the
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question whebther the debts alleged to be due arc due o the
deceased person whom the applicant claims to represent.

The respondent has established his representative title and
a Succession certificate may quite possibly be put to a legitimate
use by him even in the Suit 106 of 1902 if it be decided in that
regular suit that Bai Kashi, plaintiff in that regular suib, is
not entitled to the debt of Rs. 1,500 which present respondent
claims to be a debt due to Jiwandas Vardhman, deceased.

If the respondent should seek to make use of the certificate in
order to harass Bai Kashi with unnecessary litigation, that
could be a matter for the consideration of any Court in which
further litigation about this particular claim to the Rs. 1,600
might be undertaken, but this argument cannot be entertained
as a veason for refusing the certificate when respondent has
established his representative title. The issue of the certificate
in no way affects the question whether the debt of Rs, 1,600
alleged in the application to be due to the estate of Jiwandas
is or is not due to that estate. '

I would therefore confirm the order of the lower Court and
dismiss this appeal. The cross-objection is overruled, No
order as to costs.

Appeal disnissed.

APPELLATE CIVIL.

Before Sir L. H, Jenkins, K.C.LK., Ohicf Justice, and Mr. Justice Jacob.

PANDURANG BALAJL BAGAVE (owriei¥ar PLAINTIFF), APPELLANT, o.
KRISHNAJI GOVIND PARAB AND ANOTHIR (OBIGINAL DEFENDANTS),
REsronprnty,™

Civil Procefure Code (Aet XIV of 1882), section 266 (¢)—House~—Sale i
execrtion—Bremption from liability o attachnent or sale—Fuacts fo be
taken to exist which are proved.

" A certain house was sold in exeoution of a decree. Subsequently the
purchaser having brought a suit to recover possession of the house, the
defendant, thot is, tho julgment-debtor under the deerce, contended that

# Appeal No. 8 of 1803 from oyder.
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