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No, 13, lie lias a riglit to all tlie water wliieli actually forms part 
of til at stream as soon as it becomes part  ̂ whether such water 
comes by ordinary natural means  ̂ as from springs or from tlie 
surface of tlie adjacent liills  ̂ or from rainsj or is added by 
percolation from the artificial channel of the canal: and if the 
canal water has by percolation augmented the stream and 
became part of it, no distinction can he made beween the original 
natural stream and the accession to it {Wood v. WaucP'i),

"Whatever rights the Act may give, it certainly does not 
entitle the canal authorities^ as things now stand, to stop the 
flow to the defendant of the natural stream.

Though the prayer in the plaint is expressed in the widest 
termSj the real object (as we have already indicated) is to obtain 
an affirmation of the claim advanced by the canal authorities to 
stop under clause {c) of section 28 the supply of water to the 
defendant (who claims the same by virtue of his riparian rights 
arising out of his interest in Survey No, 13) in order to supply 
the legitimate demands of those entitled to receive water for 
their lands.

This claim is (in. our opinion) iiiisconceiYed and the decree 
must therefore be confirmed with costs.

Decree confirmed.
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(1) (1849) 3 Ex, 748.

APPELLATE CIVIL.

B efore H r . Justice Chanclavarhar and M r. Jiistiee Aslon,

BA I KASHI (oEiGiNAL Oppoitent), APPELLA.ITT5 L'„ PAEBHTJ K EV AL  
(oEiaiNAii Applicant)) Eespondeut.*

' Succession Csrtifiocite A st { V I I  o f  lSS9)-—^nrfuirtf under the Act-^D&Ms, 
eseistence o f—P aym en t o f  money dm  into Oonrt— C eriifca te in resjpcot o f  the 
money so paid— Practice,

Tlie Sucoession Certificate Act (V II of 1889) is intended for tlie protection 
of debtors, but this only moans that -whero a debtoi' of a deceased peIsô  ̂ either
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Bai Kashi

Pak'bhu
Ketaij,

voluntarily pays liia dcl)t to a person liolding a ccrtiiicate untlor tlie Act or 
is compolled by tlio decrso ol; a Oourt to pay it to tliixt pcnvsou, lie is lawl'ully dis- 
ckiii'gccl. Thorc is notliiiig iu the Act oitlior expressly or by necoaaary 
iraplioatifjn requires the Convi; g’r;int‘my n, corfciiicato to bold an enquiry intqtbo 
oxistonce oE any dobt allegod by the person applying to bo duo as aprolirninary 
(condition o£ the graiit. The Court ba,s ruorely to awGurfcain iilio ropresentatiw} 
titlo of tko applicant for tbo oorfcilicatc aud not tlio oxistenco or Hon-oxistonce of 
tlio debt.

Tlio fact tbat tbo amoimt of tlio debt, ta rccovor wlilcli a certificate is applied 
for ii< paid into Oourfc doea not oxtlngTiirdi tbo <lobt or n,0:aet tbo noeossity of 
taking o\it tbo corlUleato uader tb.o 8utiuiis:jioii Onrti!ic:itu Act (V II  o£ 1S89),

Ari'EAL from an orJcr passed by II. L. Ilorvey, District Judge 
o£ Siirafĉ  under tlio SueceS'iion Goi'fcilicato Act (Y U  of 1889),

One Jivan Vardhinaii died ou the 2(5th April, 1902  ̂ leaving' 
bcliind bini a soii, V:\j(3r;.i!nj and 15ai Ka.slii  ̂ dauglitcr of a prc- 
deceased son.

On tliD 5th Jimiv 1903, Bai Kashi tiled suit No, lOG of 1902 
again.st oiio, I [n.scn)»h.ai Aliisuidbhai to rocover i’roiii him 11h. 1,500, 
w.]iich she allcg'cd woro <liie to hci\ IliiHcubliai paid tlio money 
into Court.

On the 30th Anguwtj 1902, Vajcnuii obtained a cortifieato., iHidoi' 
the Sttcccssloii Certificate Act (V II of 1889)^ to colloot Us. 1,,F!00, 
■which, ho aheged wore due, to Mb fatlie.r liy tlic said Huaexibhai 
Ahmedbhai^ bub before he eouhl eollcct the aiiiouut he died.

Parbhu Kewal, the nephew o! Jivaii Vardhinaii; then applied, 
on the 2ith  September, 1902  ̂ for a certificate to conoct tlie 
Bs. IjSOO from Husenbhai, which formed the subject of litigation 
in suit 106 of 1902, and wltieh were ah'eady paid by the debtor 
into Court. This application was opposed by Bai Kawhi on the 
ground that tho debt of ils, 1,500; which the applicant sought to 
recover; was’.not due to the estate of Jivan Vardhman but to Bai 
Kashi herself.

Oil the 30th December, 1902; the Di.strict Judge ,«i'autod a 
certificafco under the Suecesaion Corfcificatc Act (V II of 1889) to 
the applicant on the ground that under Hindu Law ho wuh the 
nearest heir to his uncle Jivan Vardhman.

■'Jh Bai Kash.i; appealed to tlio High Court.

' , iV. for regular suit (No. 106 of
1902) is already pending, in whieh tho eonflictin." claims of the



deceased and the appellaut %Till be decided. Till tlien the lower 1903.

Courfc ought to have stayed its hands. It ought at least to have bIiKa3hi~
taken 'prir/id facie evidence as to the existence of the debt. ^' PA-E-BHir

The debtor having paid the money into Co-art in that snit, Ketal»
there is no debt now existing in respect of which the certificate 
could be granted. I f the certificate is granted, the debtor will 
be harassed with another suit.

ManvJjJiai l^anabhai for the r e s p o n d e n t T h e  appellant has 
no locus standi. She does not herself claim the certificate. Her 
claim is adverse to the deceased himself and cannot be affected 
by these proceedings. The regular suit has nothing to do with 
this case. The debt is not extinguished by ,the deposit^ and the 
certificate will be ultimately necessary.

I f  the certificate is now cancelled^ the deceased would not be 
represented in the regular suit  ̂ and the decision therein will not 
bind the estate. This will expose the debtor to another suit at 
the instance of the rightful representative,

ISTo inquiry as to the existence of the debts is necessary or even 
permissible; otherwise the proceedings would be interminable 
and the result would be fruitless^ as it will affect no one. The 
scope of the inquiry is defined by section 7 of the Succession 
Certificate Act (V II of 18S9); and the only question to be decided 
is as to whOj out of the several claimants, is the most proper 
representative.

This Court cannot order that certificate should be given to no 
one. The only jurisdiction in appeal under section 19 of the 
Act is to prefer the claim of one as against the other claimant.
Here there is only one claimant, and so this Court cannot cancel 
the present certificate.

CHiNDAVARKARj J . I n  my opinion there is no substance in 
either of the grounds which have been urged by Mr, Markand 
Mehta in support of this appeal.

There is no dispute as to the facts so far as they are neces­
sary for the decision. One Jivan Vardhman died on the 26th 
Aprils 1902, leaving a son, Vajeram, and Kashi^ daughter of a 
predeceased son. Vajeram obtained a certificate under the Succes­
sion Certificate Act to enable him to collect the debts due to his 
deceased father, but before he could collect them he died. The

B 1542— 3

VOL. X X V III.] BOMBAY SERIES. 121



1903. respondent in this appeal having thereupon applied to the Dis-
B ai K a sh i trict Court for a certificate under the Succession Certificate Act

Pakbhu enable him to realise a debt of Rs. 3̂ ,500 due to tlie deceased 
Kkval. Jivan’s estate from one Husenbhai Ahmadbhai^ that Court has 

granted it holding tliat the respondent iŝ  under the Hindu Law, 
the nearest heir to the deceased Jivan Vardhman^ but the grant is 
objecti3d to before us on two grounds.

In  the first place it is urged that the Disbrict Court ought 
not to have granted the certificate without going into the question 
and deciding whether the debt of Rs. 1,500 said to be due from 
Husenbhai is a debt due to the estate oi! the deceased. I know of 
no law or authority which requires a Court to find whether the
debts alleged to be due to the estate ol! a deceased person are
rcalJy due or not as a preliminary condition of the grant of a 
certificate under the Succession Certificato Act. That Act is 
indeed intended for the protection of debtors, but that only means 
that where a debtor of a deceased person either voluntarily pays 
liis debt to a person holding a certificate under the Act or is 
compelled by the decree of a Court to pay ifc to that person, ho is 
lawfully discharged. There is nothing in the Act which either 
expressly or by necessary implication requires the Court granting 
a certificate to hold an enquiry into the existence of any debt 
alleged by the person applying to be due as a preliminary con^ 
dition of the grant. Such an enquiry might make a proceeding 
under the Act something in the nature of a roving comrnissionj 
whereas all enquiry under the Act is inteiided by the Legislature 
to be summary, as held in Gulahchand v. All tliat a
Court has to do under the Act is to ascertain the right of a person 

"to a certificato .apart from the question of the existence or non­
existence of the debts in respect of which he applies: see section 7, 
clause (2), of the Acfc, Supposing tho Court does hold an en(|uiry 
into the existence of tho debts and comes to a conclusion one way 
or the other as to any specific debt, what is tho use of such an 
enquiry and finding ? How does the Court'’8 finding protect the 
debtor at all. ? In spite of it he may stili refuse to pay contending 
thsLt ^  debt and the holder of the certificate must in
that case sue him and prove the existence of the debt,
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In  this particular case the debt is alleged by Bai Kashi (the 1903.
appellant) to be due to her and not to the deceased Jiwan B ai Kashi 

VardhmaUj and it was urged that it was on that account neces- rAKBEtj
sary'for the District Court to decide the question to whom the Kevai.
debt was due for the debtor’s protection before granting the cer­
tificate. The appellant’s objection, not being one to the right 
of the respondent to claim a certificate as the heir of the deceased, 
cannot be entertained in this proceeding. But how, again  ̂would 
a decision by the Court on that question help or protect the 
debtor? If on the strength of the Court’s finding'that the debt 
was due to the deceased and not to Bai Kashi he pays the money 
to the holder of the certificate, it would be competent to Bai 
Kashi to sue him and prove that the debt was due to her; and if 
she proved that, the debtor’s defence that he had paid it to the 
certificate-holder could not protect him  ̂ because the protection 
afforded by the Act is in respect of debts which are due to the 
estate of the deceased and not those due to third parties.

The second ground urged is that there is no debt in respect 
of which a certificate could be granted because the debtor has 
already produced Rs. 1,500 in Court in a suit which is said to be 
pending and to which; it is alleged, the debtor himself is a party.
But the mere fact that a debtor produces money in Court cannot 
extinguish the debt. A decree in the suit holding that the debt 
is due to the estate of the deceased Jiwan cannot be a protection 
to the debtor^ for any other person claiming to be the heir of the 
deceased may still sue the debtor. Hence it iss that for the 
protection of debtors the Legislature has stepped in and provided 
that it is only a certificate under the Succession Certificate Act 
that can absolve the debtor from liability. After he has paid it 
to the holder of a certificate the question becomes one purely 
between such holder and any other person claiming to be the 
rightful heir of the deceased.

I  would confirm the order. Cross»objections overruled. No 
order as to costs.

A stoNj J.*—Parbhu Keval, respondent^ applied to the District 
Court, Suratj for a succession certificate under Act Y II of 1889 
claiming to be the nearest heir to his deceased uncle Jivandaa 
Yardhman. The only debt specified in the application alleged to
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1903*
Bax Ka-Siu

PAiiijHtr
Ketai.

lie (hio to Jivaiidas Vardliman is a debfc of Ils. IjbOO alleged to 
Ijo due by one Husanbliai Alimedbhai.

The application was opposed by Bai Kashi on the ground that 
she claimed the debt in qncation to be duo to herseli* and not to 
the estate of Jivandas Yardhman. It appeals that Bai Kashi 
had already instituted a regular Suit No. lOG of 1902 against 
Parbhu Keval, present respondent, and against Httsanbhai Ah- 
incdhhai aforesaid.

In that suit she claiuied to recover from the latter this very 
debt of Ks. 1,500 as a debt .she alleged to be due to herself from 
the said Husanbhai. The latter pleaded that the debb was due 
by him to either the plaintiff Bai Kashi oi* to Parbhu Keval, the 
Isfc defendant in Kashi’s .suit;, and ho paid the Rb. 1,500 into 
Court for payment to Bai Kashi or to r’arbhu Koval as the Court 
might decide.

The ([uestioii whether this very debt is due to the estate of 
Jivandas Vardhman or to Bai Kashi in her own right was thus a 
matter pending adjudication in a regular guifc to which Bad Kashi 
and Parbhu Keval, the applicant and opponent in the HUCCOMsion 
certificate proceedingH, are parties.' It was contended before us 
that under these circumstances the Diatxict Judge would liavo 
exercised a sounder discretion if  ̂ in the present proceedings 
in which Parbhu Keval asked for a succession certificate 
to Jiwandas Yardhman, he had at least recorded primd facie  
evidence that this debt is due to the estate of. Jiwandaaj or 
else had postponed the issue of the certificate till the hSuit No. 106 
of 1902 is decided. These contentions were pressed because 
Mr. Manubhai for the rcspondtmt Parbhu Koval stated at the 
hearing that his client intended to siio for the alleged debt 
in question even if it be decided in regular Suit 106 of 1902 
that the debt is due to Bai Kashi and not to the estate of 
Jiwandas Vardhman^ deceased, becaii.sej as Mr. Manubhai put 
it, Bai Kashi is suing in her own right in Suit lOG of 1902 
and not as roprcsentativo of Jiwandas Yardhman. I  do 
not follow the reasoning of Mr. Manubhai, but I  think 

: that the answer to the contentions of Mr., Mehta for the 
, a^peEant Bai Kashi is that in proceedings under Act Y U  of 

1889 the Court is concerned with the question whether the 
applicant proves liis representative title and not with the
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question whether the debts alleged to be due are due to the 
deceased person whom the applicant claims to represent.

The respondent has established his representative title and 
a succession certificate may quite possibly be put to a legitimate 
use by him even in the Suit 106 of 1902 if it be decided in that 
regular suit that Bai Kashi, plaintiff in that regular suit  ̂ is 
not entitled to the debt of Rs. 1,600 which present respondent 
claims to be a debt due to Jiwandas Vardhman, deceased.

I f  the respondent should seek to make use of the certificate in 
order to harass Bai Kashi with unnecessary litigation, that 
could be a matter for the consideration of any Court in which 
further litigation about this particular claim to the Es. 1,500 
might be undertaken, but this argument cannot be entertained 
as a reason for refusing the certificate when respondent has 
established his representative title. The issue of the certificate 
in no way affects the question whether the debt of E.s. 1,500 
alleged in the application to be due to the estate of Jiwandas 
is or is not due to that estate.

I  would therefore confirm the order of the lower Court and 
dismiss this appeal. The cross-objection is overruled. No 
order as to costs.

Appeal dismissed.

1003.

Bai Kasui

rAUTiKO'
KBTAri.,

APPELLATE CIYIL.

B efore Sir L . B , Jmlcins^ K  O kief Justise, and M r, Justice Jacoh-

PANDUEANG BALAJI BAG-AVE ( o b i g i n a l  Piaintip]?), A p p e e l a n t ,  v. 
K R IS H N A JI GOVIND PAEAB a btd  a n o t h 33e  ( o b i g i n -a l  D e f e n d a n t s ) ,  

Respondeni’s.-̂ *
C ivil Frocedure Code (A ct X I V  o f  1882), section 366 {a )~ H o m e ’—8 a le  in  

e.vecutio7i— Exem ption from  I M il i ty  to attaoJiimnt or saU— Facts io he 
taken to exist loJiioh are proved.

A  oerlain houso was sold in execution of a decree. Subseqixeutly tho 
purchaser having brotiglit a suH to lecover possossion of the Bouse, the 
defendant, that is, tko judgmeiit-debtor under tliQ decree, contended that

1903. 
Auffiisi 2̂ .

* Appeal ISlo. S of 3903 from ovdei’.


