
94

1903.

VrjrATxVK
Laksiumak.

in M tanji v. SahharamM> Following that ruling we reverse 
the decree of the lower Appellate Court against defendant 2, 

Defendant 2 should have his costs of this appeal and of the 
appeal to the lower Appellate Court. We make no order as-to 
the costs in the first Court.

With regard to the points raised in Second Appeal No, 108 of
1902, we think that we are hound by the decision in SacUs/dv 
V. and the six years' rule must apply.

In accordance with that decision we vary the decree of the 
lower Appellate Court and direct that the plaintiff do recover 
Ks. out of fche amount claimed in the plaint with interest
thereon at 9 per ccnt., from the date of the suit to the date of 
satisfaction^ from defendant 3̂  Damodar Narayan Joshi, with 
costs in proportion throughout.

Decree varied.

THE IBBIAK LAW REPOETS. [VOL. XXVXII,

(1) (188i) P. J. p. 68. (2) (1901) 25 Bom. 55G.

A P P E L L A T E  O IV IL .

190S.

B efore M r , Justice Chandavarkar and M r. Jtistice Aston,

i^ISGA'W A KOM NI'N'GANGAVDA M ANTU E and otheks (oEio-mAL 
I)El(ElSnA.̂ 5TB), AtPKLLANTS, V, EAM APPA ANB E'OTO OTIIEKS . (oIUGINAIj 
PlaIKTWI's), Eespondbuts/^'

M isjom der o f  parties ~2^o adverse interest as heiwcen the partm— Lim itution  
A c t  [X V  o f  1877), schedule I I ,  articU 119— AdqpUon— jSuit to declaro 
mlidiij/ o f  adoption.~ Interference with aiio^itccl .son, nature ofi

Plaintiff 1, fclio dftugliter of Ningangavcla, and plaintiff 2, tho adopiied son of 
Sfingaiigavda, together brouglit & suit against the dGfeiKlants to recovov posses
sion ofNinsaugavda’s pjoporty. TIio right allugod iu plaintiff 1 was tliat sho 
had been, living -with x̂ laintiffi 2, iu tlie lionse of whieli possession luul beeu 
givon to tlio first dofeudunfe under a decree of the MtiJmlatdJilr. Tlio jilfihit 
eoutdinecl no averment aslciug for I’olief iu favour of pliiintiiT 1 in. the event of 
plaujtiff 2 ’s adoption being found not proved. On mi oi»,ifofcion liaviug been

’ Appeal l?ro, 6 of 1902.



R eid , that the suit was iiotbad for misjoinder of parties, ainco plaintiff 1, 1003.
beyond alleging in ilie plaint tliai she was JTingaugaycla’s daughter, did not set KraoAw i
■up her right to recover the property as JTingaiigavda’a daughter, Lat claimed it ®.
with plaintiff 2, on tbe ground that the latter was Ningangavda’s b o d ,  and tliat B a m a i ’p a .

she lived with him,
F a him p a  y, Bxidrapa followed, and Zingamiual v. Chimia (2) distin

guished.
Article 118 of schedule II  of the Limitation Acf; (XV o£ 1877) applies to a 

suit "  to obtain a declaration that an adoption is Yalid”  ; and there are iao words 
in it raaking it applicahle to a suit for a declaration that an alleged adoption 
did take place. The article is, therefore, to be applied only wher<5 the question 
is not as to the hiit the validity of an adoption. The interference
mentioned in the article as a condition of its application so as to hav tbe* 
plaintiffs’ right altogether is obviously an interference which must amount to 
an absolute denial of the status of adoption held by a plaintiff and an uncondi
tional exclusion of him from the enjoyment of his rights in-virtue of that 
status. The article can have no apjilication to a case where the facts suggest 
that the interference, such as it was, was intended to have no greater effect 
than that of postponing the right of the adopted son to succeed as heir to the 
px’Operty of his adoptive father.

A p p e a l  from the decision of Kaghavendra Bamchandra GaBgollij 
First Class Subordinate Judge, at Dharwar.

Suit to obtain a declaration of title to certain property.
The property in dispute belonged to one Ningangavda, who 

had two wives, Bharmawa and Lingawa. By Bharmawa he 
had one daughter, Sangawa (plaintiff Ko. 1). Lingawa was 
childless. Sangawa had two sons, Maritamappa and Kurgodi- 
gavda. Of these, Maritamappa was adopted as a sou by Ningan- 
gavda in 1875; but the boy died in a few months after the 
adoption. Kingangavda then adoptedKurgodigavda in Decembeij 
1877, who was then two years old.

Ningangavda died on the 14fch January, 1 8 7 8 , leaving behind 
him his daughter Sangawa and his widow Lingawa. Since this 
time forward the property was managed by Lingawa, who, on the 
23rd July, 1878, appointed NiDgangavda Mantur (her own 
brother) as manager of the property. This NingaDgarda Mantur 
continued to manage the property till his death in March, 1898.
Lingawa died on the 14th September, 1898, At her death, 
jSIingawa (defendant 1), a widow of Ningangavda Mantur,

a) fl891U6 Bom. 115). (3) (1882) 6 Mad. 239.
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1903, asserted title to tlie propcrt^y; alleging that her son Ningangavcla
Ningawa (defendant 2 ) was adopted by Lingawa on tho 8 th, September^
Ham̂appa, a few days before the latter's death.

In the month of December^ 1898, Ningawa filed a possessory 
. suit to recover possession of the family houscj in the Court of the 
Mamlatdar, under the provisions of J3ombay Act II I  of 1876: 
she obtained a decree in her favour atld took possession of the 
house."

In January^ 1899, the plaintiff 1 (the daughter of Kingangavda) 
and plaintiff 2 (the adopted sou of Niiigangavda) filed a suit

■ against the defendants to obtain a declaration of this title to theO
properties mentioned in tho plaint, -which were in their own 
possession^ and an order setting aside the order made by the 
Mamlatdar and directing that possession of the said house bo 
delivered back to the plaintiffs. The plaint alleged that the 
adoption set np by defendant 1  was iictitious.

To this suit; the co-widow of defendant 1 (defendant 3), and 
the second son of defendant 1 (defendant 4s) were added as 
parties.

Defendaiats 1̂  2 and 4 contended {iukr alia) that plaintiff 2 
was not the adopted son of Ningangavda 5 that the suit was bad 
for misjoinder of parties 5 that it was barred by limitation, and 
tliat defendant 2 was the adopted son of Ningangavda having 
been adopted by Lingawa with all necessary rites on the Sth 
September^ I 8 9 S.

The Sabordinate Judge found that plaintitF 2 was the adoptt'd 
son of Ningangavda, and that defendant 2 was not adopted. Ho 
also held that the suit was not bad for misjoinder of parties and 
that it was not barred by limitation.
" The defendants appealed to the High Court.

Bramon ('vvith him 11, for the appellants (defend
ants) ;—The first defect in the frame of the suit is the misjoinder 
of parties. There are two plaintiffs^ tho adopted son and his 
mother, the daughter of the last male holder. Their claims arc 
|n,consiatent with each other. Tho daughter can only suececd if 
Ilje adppi lun i iield to bo bad. Thus the parties that join as 
db-plalntifts persons who can never be allowed to join together 
in a suit of th,& Mndi
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JĴ ot only is there misjoinder o£ parbies, ])ut also a misjoinder of 1903, 
causes of action. Por the daughter^s cause o£ action arose after jsKtilwI'
fclie death of the widow^ while that of the adopted son arose on vxiiLvvA
liis. adoption. Such a conrse is not allowable. Section 2G of the 
Civil Procedure Code (Act X IV  of 18S2) allows a joinder of 
co-plaintiffs only when they claim in respect of the same canse of 
action. This being the course, the only way out of the difficulty 
is to follow the ruling in Lingammal y . OMnnaŜ '̂  This' Court 
should therefore quash all previous proceedingSj and send down 
the case for the parties to elect to go to Court in a properly 
framed suit. The case of Fahim^a v. Hndrapa^-  ̂ is distin-* 
guishahle. In Haramo'tii Dassi v. Ilari Chur î CIm m lJm /ihh  
said that antagonistic claims should not he allowed to be joined 
in one suit.

S/iamrao Yitlial, for the respondents :— The cause of action in 
the present suit is the Mamlatdar’s decision : the rights of the 
different plaintiffs may be different, but the cause of action is 
the same~ and if  by way of a mere matter of caution other 
plaintiffs are joined in the suit, the suit would not be bad ; see 
Sachtibai V. Shamji JadotojiS‘̂  ̂ There]again the case of Fakirajja 
V .  Rudrapa is on all fours with the present. The daughter 
is willing to stand by the second plaintiff’s adoption and as this is 
a regular appeal, this Court should allow the plaintiffs to "make 
a choice here instead of sending down the case for that purpose.
In U, A. 112 of 1900 (unreported) such a course was allowed by 
Pulton and CrowBj JJ.

Branson, in r e p l y T h e  Mimlatdar^s decision affected only a 
portion of the property, and therefore it cannot be the cause of 
action for the whole claim made in this suit. As to the amend
ment proposed to be made here, it will be seen that in Lmgamml 
V. CMnn% that question was considered and given up th©
Courts had not the power to allow such amendment.

S, R  JBalihale, then addressed the Court on the question of 
limitation :— Mngangavda died on the I4th January, I87S. He

(1) (1882) 6 Mad. 239. (1895) 22 Cal. 833.
- (3) (1891) 16 Bom, 119. 9 Bom. 536.
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1903. adopted the plaintiff 2  before bis death. Ever since hia adoption,
NiFGAWA the widow of Ning'angavda Jias ignored the adoption and been in

possession of the property in her own rights. These acts were 
adverse to the plaintiff 2*s rights commencing almost from the ^ate 
of his adoption. The'.plaintiff 2 ought to have brought a suit 
within six years from 1878 for a declaration of his rights or within 
twelve years of that date for posscsaion of the property. But as 
the plaintiff 2  was a minor at the time, he could not bring the 
suit then. He had, thereforoj three years from the date of attain
ing his majority to bring* such a suit. He became a major in 
1893; and ought to have brought his suit before 1896. The 
present suit is in 1899̂  which is clearly beyond time. What
ever rights plaintiff 2 had became extinguished in 1899.

Sliamrao Vithal, for the respondents :—Plaintiff 2 was not 
excluded by the widow of Ningangavda. He was educated and 
married with the family funds and continued to live in the same 
house. Therefore no bar of limitation can come in his way.

Ohandavabka.Rj J,*-«“The determination of the question whether 
the suit is bad for misjoinder of causes of action by reason of the 
fact that plaintiff No. 1  is suing .as the daughter of “Ningangavda 
and plaintiff No. 2  as his adopted son and that the title of the 
one is inconsistent with and antagonistic to that of the other 
would have been essential had plaintiff' No. 1 not accepted 
plaintiff No. 2̂ s adoption in the plaint but set up her own right 
to the property in dispute as the heir of Ningangavda in oppo
sition to plaintiff No. 2̂ s right. It is true that at the end of 
paragraph 11 of the plaint it is alleged that both the plaintiffs 
are owners and that in paragraph 1 2  the prayer is for a declara
tion of the ownership of the plaintiffs as against the defendants. 
JBut there is no allegation in the plaint asking for relief in favour 
of plaintiff No. 1 in the event of plaintiff No. 2 ’s adoption being 
found not, proved. The right alleged in plaintiff No. 1 in para
graph S and repeated in some of the other paragraphs of the 
plaint is that she has been living with plaintiff No. 2. Paragraph 
4 states that when Ningangavda died/plaintiff No. 2  wa« a minor 
tod  Ihs of house and affaire was carried on by
Ningangavda’s widow, la  paragraph 7  the allegation is that the
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defendants took possession of the house under a Mamlafcddr’s 1903. 
decree fraudulently obtained during plaintiff No. 2’s absence.
Reading the plaint as a whole, we take it as one brought EAmM-i
substantially to vindicate plaintiff No. 2’s adoption and plaintifi
No. 1  is joined because she resided with plaintiff No. 2 in the
house, which is one of the properties claimed and from which
both the plaintiffs were dispossessed by the defendants under a
M^mlatddr’s order. She claims under rather than in opposition
to plaintiff No. 2. The suit, therefore, falls within the principle
of the ruling of this Court in Fakim^a v. Rmlra^a by which
we are bound and where it was said Both the plaintiffs
are jointly interested in disproving the alleged title of defendant
No. 1 and in proving Irappa^s exclusive title. As they both
assert the adoption, their interests are in no way antagonistic
and the suit is not bad because both their names appear on the
r e c o r d T h a t  the suit is one brought by both the plaintiffs to
establish plaintiff No. adoption is clear also from the fact
that whereas the Subordinate Judge has passed a decree directing
the defendants to deliver possession to plaintiff No, 2, plaintiff
No. 1 has not preferred any appeal from it in assertion of her
right as Ningangavda^s daughter, asking this Court that if it
should, in the appeal preferred by the defendants, hold plaintiff
No. 2̂ s adoption not proved, it should consider her right as heir
to Ningangavda and pass a decree in^her favour. That shows
that she has all along intended to stand or fall by plaintiff No.
adoption. ’In  .'Lin-gammal v. Chinna ® the f.rst plaintiff claimed
as one of the widows of the deceased and the second plaintiff as his
adopted son and the decision went on the ground that the claim
of the first plaintiff assumed there was no adoption. But in the
present case, beyond allegiDg in the plaint that she is Ningan-*
gavda’s daughter, plaintiff No. 1 does not set up her right to
recover the property as his daughter, but claims it with plaintiff
No. 2 on the ground that the latter is Ningangavda'^s son and
that she lived with him and was dispossessed with him by the
defendants under a Mamlatdar^s order. "We think, therefore,
that the principle of the Madras ruling does not apply and the
suit is not bad for misjoinder.

(1) (1891) X6 Bora. 119. (S) (1S82) 6 Mad, 239.

T O L .X X V IIL ] BOMBAY SEBIES. 99



1003, [His Lordship after disenssing tlie evidence and holding that
Ningawa,. the adoption of plaintiff No. 2 was proved continued.]
B a m a t p a . Tile question of limitation raised in this appeal now requires

consideration. It was argued that the claim was barred either 
under article 119 or article 144 of schedule 2 of the Limitation 
A ct—under article 119 because, it was contended^ Lingava by- 
setting up her right as heir to Lingangavda in 1878 must be 
taken to have interfered with the rights of plaintiff No. 2  as his 
adopted son and ordinarily the claim would have become barred 
in 1884  ̂but as plaintiff No. 2  was a minor he had three years to 
sue from the time he arrived at the age of majority. He arrived 
at that age in 1891 and the contention is that the suit; 
which ought to have been brought at least in 1894, is barred^ 
having been brought in 1S99. And equally, it was said, the 
claim would be barred if the twelve years’ period of limitation 
were applied to the case under article 144. As to article 119 it is 
to be remarked that it applies to a suit to obtain a declaration 
that an adoption is valid ” ; and there are no words in it making it 
applicable to a suit for a declaration that an alleged adoption 
did take place. The omission of such words from the article 
in question is significant all the more because under 
article 118 a suit may be brought to obtain a declaration 
that an i alleged adoption is invalid or never in fact ioolc 
place. I t  is a legitimate inference to draw from the differ
ence in the phraseology of the 'two articles that article 119 
is to be applied only where the question is not as to the fa d tm  
but the validity of an adoption. But assuming that article 119 
applies in either case, under it the question would be whether 
what occurred in and as a consequence of the heirship inquiry 
amounted to an interference with the rights of plaintiff No. 2  as 
the adopted son of JNingangavda, It is true that Lingavaj tho 
widow of Ningangavda, ignored in tho heirship inquiry tho adop
tion of plaintiff No. 2 and set up her own right, but on the other 
hand plaintiff No. 2  lived with her and was brought up and treat
ed by her as her adopted son. From that finding ib follows that 
liiertj siras no such interference with plaintiff No. S’s rights as to 
bar his title to recover the property’at any rate on the death of 
Lingava..,; Whether he Qould have sucQoeded in the present suit
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had Lingava beeu alive and been saed is another queBtion ; she 1903.
had certainly held the property as the -\vidow of Ningangavda to 
the exclusion o f her adopted son plaintiff No, 2 , as if her rioht «•
was superior to his; but her action and conduct till 1898 were 
not such as to exclude the plaintiff Ko. 2  absolutely and as against 
all, from his right to claim the property as her adopted son at any 
time. It was only in 1898 that she expressly and completely 
repudiated plaintiff N o / 2 's adoption and that indeed might 
give a cause of action to plaintiff No. 2 under article 119 so as 
to bar his right absolutely not only as against Lingava but as 
against the present defendants and all others claiming to be 
Ningangavda’s heirs. But the events which happened till then 
prove no more than that Lingava held the property in her own 
right as widow subject to plaintiff No. 2’s right to succeed her on 
her death as her adopted son. In that view of the case, which, 
we thinkj is the only reasonable view suggested by the facts 
which the Subordinate Judge has found and in which we conGur, 
plaintiff No. claim as against the present defendant is not 
barred either under article 119 or article 144 of the Limitation 
Act. The interference mentioned in article 119 as a condition 
of the application of that section so as to bar a plaintiffi’s 
rights altogether is obviously an interference which must amount 
to an absolute denial of the status of adoption lield bv the plaintiff 
and an unconditional exclusion of him from the enjoyment of his 
rights in virtue of that The article can have no apphea-
tion to a case where the facts suggest that the interference, such 
as it was, was intended to have no greater effect than that of 
postponing the right of the adopted son to succeed as heir to the 
property of his adoptive father. Further^ upon the finding that 
plaintiff No. 2  lived with Lingava throughout, and was brought 
up by her as her adopted son, we must hold that he participated 
in the profits in that character and was not so excluded by 
liingava as to make her possession adverse to him at any time r 
see Rafllunnoni Deli v. The Golleetov of Khnhia.^^\.

[His Lordship then proceeded to deal with the question raised, 
as to the ownership of certain properties and concluded.]

B 1411— G
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9̂03. \\Te amend tlio decree of tlie Subordinate Judge by adding
l^mamA tho words except; Eerisioii Survey N ob. 44 and 149 both situate

* iLuiim . at Kadadi^’ after the words “ the entire properties specified in
tho plaint and before the words to the plaintiff No, 2/^ The 
decree stands confirmed in other respects. Appellants to pay to 
the respondents the costs of this appeal.
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jje fore  M r, Justice C/iandavarlar and M r. Jmtiee. Aston-

1S03. ISIIWAE LINGO DESAI (oniaiNAL Pr,AiN'i'TrF), Appbmant, «, QOPAL
A iirjus'i IS. JIYAJI DESAI and oi'riEits (oriqxhal DinnsNDANXB), Eebpondekts *

Transfer of Froperty Acb (IV  of ISS'i), section OS-Sedemption-dccree— 
Faihiro to paij 'iimney on date fixed— Conrfs ^oivcr to enlarge time, fo r  
'paijmant.

The failuvo to pay money ou or lioJIore tlio date inontionod in tlio rodomi)tiou~ 
dt’cree does not absolutely bar tlie mortgagor’s rigtt to obtain possession of tlio 
mortgaged property ; Riiice, tlio Cotirt may, under Bootion 93 of tlio Transfer 
o£ Property Act (IV  of 188S) upon good cause shown, enlarge tlio time for 
payment upon sucli terms as it thinks fit.

The plaintiff witliin threo years of tho dato of the decree produced, in Coiirfc 
•tho decretal amount and prayed for possession of tho mortgaged property.

Heia, fstich an application could bo treated an one for enhvrgomont of tiinft 
uruler section 93 of tho Transfer o f Property Act.

Second appeal from the decision oi: R. Knighi^ District Judge 
of 'Dh^rwar, reversing the order passed by Y . 1), Joglekar, 
Subordinate Judgc'  ̂ at Hubli.

The plaintiff obtained a decree on the 30th November^ 1898, to 
■;j;edcem a mortgage on payment of certain amount on or before 
the 23rd March^ 1899, and obtain possession of the mortgaged 
pro]>erty from the defendant^ the mortgagee. The plaintiff failed 
to redeem the mortgage on or before the date fixed. The mort
gagee also did not obtain an order from the Court declaring 
that the right of the mortgagor to redeem the mortgage was 
ostinguished and the decree contained no provision to that eflectt

*  Second Appeal No, 241 of 1002,


