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K. AL, Javer: for the respondent, 1901
o . o Danvipmaz
JexkIns, C.J.:~—This i3 an application by a plaintiff for cxecution ..

of a decree restraining the defendant in his user of a piece of
land,

The application is made against the defendant and a purchaser-
of the land. But as against the defendant it must fail, as all his
interest in the property has been sold in exeeution of a decree
against him. Nor can exceution go against the purchaser, as an
injunetion does not run with the land: Adiforney-General v.
Birminghain Tame §e. Drainage Board &)

Appeal dismissed.
(M (1881} 17 Ch D, 685 :

APPELLATE CIVIL.

Before Sir L. H. Jenkins, Chief Justice, and My, Justice Chandavarkar.

NARANBHAI VAGHJIBHAY (or161¥aL PLAINTIFF), APPELLANT, £ ,
RANCHOD PREMCHAND axp aNoruir (0R161NaL DEFENDANTS), 1901.
RESPONDENTS.* August 10

Hindw Law—Coparcener—Possession—Suit by coparcencr for exelusive
possession—DLFailure o prove right to eaxclusive possession, but vight ¢o
joing possession proved—Decree for joint possession,

The plaintiff sued for exclusivo possession of cerfain land alleging it to be
his property, and complaining that defendants Nos, 1and 2 had taken possession
of it slleging that they had purchused it from defendants Nos. 8 to 8. On
appeal the Judge concurred with the lower Court in holding that the plaintiff
had failed to prove his right to exclusive possession, buf, without going into
the question of the plaintiff’s right as coparcener, reversed the decree and ]
dismissed the suit, holding that the plaintiff’s remedy was a suit for partition.

IIeld, that the lower Court onght to have considered the plaintiff’s right
as copavcener in this suit, and, if it found that right proved, ought to have
confirmed the-decree for joiut possession, notwithstanding that the plamtlﬁ’
claim in the plaint was only for exclusive possession,

Sreoxp appeal from the decision of Réo Bahddur Lalshankar
Uminshankar, Additional First Class Subordinate Judge of

% Seoond Appenl No, 168 of 1901,
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Ahmedabad, with appellate powers, reversing the decree of Rdo
S4heb Jhaveri L. Thakar, Joint Second Class Suboxdmf{te J udcrc
of Borsad. :

The plaintiff sued to recover possession of a certain piece of
land from defendants Nos. 1 and 2, who alleged that thc} had
purchased it from defendants Nos. 3 to 8.

The Subordinate Judge held that the land in suit did not
belong exclusively to the plaintiff, but belonged to him ;]omt]y
with the defendants Nos. 3 t0'8, and he passed a deeree giving
the plaintiff joint possession with defendants Nos. 1 and 2, who
had purchased from defendants Nos. 8 to 8. :

On appeal by the defendants the Judge concurred with the
lower Court that the plaintiffhad no right to exclusive possession,
and without considering the question of the plaintiff’s rights as
coparcener, he held that the plaintiff’s proper remedy as such was
a suit for partition. He therefore reversed the lower Court’s
decree and dismissed the suit.

The plaintiff preferred a second appeal. |

Markand N. Mehta for the appcllant (plaintiﬁ_') :—The plaintilf
sued to recover exclusive possession, and it has been held that
he failed to prove his right to it. It is on this ground that the
lower Appellate Court has dismissed the suit. | 'We submit that the
suit o ght not to have been dlSllllS.SGd masmuch as the first Court
had held that the plaintift wag entltlod to be put in joint possession
along with the defendants, Having been found entitled to Joint
possession, the lower Court had power to awa,ld it and ourrh_t not
to have referred the plaintiff to a suit for partition: Wehid Alam
v. Safat Alam,® Nana v. Appa,® Ramchondra Kashe v, Damodar
Primbak,® Sri Malkent Govind Rao v. ;S’i((a Ram, KeshoV

"The question as to the rights of parties was fully gone into in -
the first Court. It found that neﬂ:hel the plaintiff nor defend-
ants Nos. 8 to 8 were in excluswe possession.

In & suit for JO]I].'G possession fthe ¢uestion. of parties eannod
arise: Dugappa Sheti v. Venkatramnagya.'™ 1t is not necessary to

(1) (1890) 12 AL 556, - (@) (3895) Tids 467,
) (1895) 20 Bom, 627, () (1208) 25 1. A, 1905; 21 AV, 53.3
() (1880) 5 Bom, 493,
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make sl the coparcencrs parbies to such a suib: Kellapa v.
Fenkatesh )  Bvery member of & joint family is presumod to he
in joint possession unless he is excluded from it to his knowledge:
Bubaji Lakshman v. V .s-zuleu Vinayak.

Ihmltcl D. N:uzmata for the 1eauoudents (defendants Nos. 1
and .4).--'\0 specific issue was raised in the first Court with respect
to joint possession, We claim to be entitled to exclusive possession,
The first Court made out a case for the plaintiff which was never
seb up by him. In the cases cited there was an alternative prayer
for joint possession, and there was a specific issue on that point.
"Therefore those cases arve distinguishable. Ixclusive possession
cannot be awarded unless exclusive title is proved : Sambagya v.
Gopalakrishnammae.™ When a plaintiff claims exclusive possession,
hie cannot be put in joint possession: DBegjoynath v. Luckhee
Monee Dabee,™: Auttusami v Ramakrishnn >

CHANDAVARKAR, J. :—The question of law, which is raised in
this second appeal, is whether the plaintiff is entitled to joint
possession of the property in dispute with defendants Nos, 308,
if he is able to prove -that if is the joint family properby of the
parties, :

The action was brmwht by the plaintiff to vecover exclusive
possession on the allegation that he was its owner and that the
defondants were trespassers. Defendants Nos. 1 and 2, who claim
under defendants Nos, 3 to8, set up the defence that the plaintiff
was 1ot the owner of the property, but that defendants Nos. 3 to8
were. The Subordinate Judge of Borsad, who tried the suit, held
that the property did not belong exclusively either to the plamtlﬂ
or to defendants Nos. 8408, ‘but that it was their joint property.
Accordingly, he rejected ‘the plaintifs claim for excluswc

possession,  bub passed a decree placmg lmn in Jomt pos%essmn '

with defendants Nos. 1 and 2.
Against that decree the defendants- appealed to the le{sucﬁ
Court of Ahmedabad and the plaintiff filed crosssoljectionss Tha

Q) (1878) 2 Bow, 676, ('t) (180’7) 15 Mad, 489,
C 8761 Rom. 03, . . . 1) (1860) l"’Geﬂ W. R. 248, ;
® (1580) 17 Mad. 202, '
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Subordinate Judge with appellate powers, who heard the appeal,
concurred in the finding of the first Court, that the plaintiff had
failed to prove his right to exclusive possession, but without
going into the question as to the plaintiff's right to the property
as a coparcener, reversed the decree for joint possession, on the
ground that Lis proper reiedy was by a suit for partition.

It appears to us that the Subordinate Judge with appellate
powers has taken too narrow a view of the rcmedies which are
available, at any rate in this Presidency, to a Hindu coparcencr
who is excluded from the enjoyment of joint family property
cither by the other coparceners or by strangers claiming under
them. There has been a series of decisions of this Court on that
point, and though the decisions as to the right of a mortgagee cr
a purchaser under a Hindu coparcener to claim joint possession
with other coparceners may not be reconcilable with one another,
it must be taken now as the settled law of this Court that the
rvight exists in the case of the coparcemer himself. That is the
principle of the decisions in Babaji v.. FasuderW ; Kallappa v.
Venkatesh® ; Ramehandra vo Damodar® ; Parashram v. Miraji ;
Nana v. Appa?

In Dugappa v. Veskalaramaya® the suit was brought by a
coparcener of a joinb family against a stranger in exclusive pos-
session claiming as purchaser of the right, title and interest of
one of the other coparceners, and the coparcencr suing was given
by this Court a decree for joint possession, Commenting on that
case in Balaji Anant v. Ganesh Junardhan,® Westropp, C.J,,
remarked that the Court had gone in it quite as far as it could
go with prudence, In7ishiw Fithal v. Venkatrav,® Sargent, 0.J.,
observed as to the case in Dugappe v. Venkalaramaya® that ag

it was a suit “by members of the united family against a pur-

chaser from one of the family,” the principle of the decisions in
Babaji v. Vasuder'® and Kallappa v. Venkatesh®) had been
followed in it.

(1) (1876) 1 Bom. 95, () (1880) 5 Bom. 493,
(2) (1873) 2 Bom. 676. () (1880) 5 Bom, 409,
(3) (1895) 20 Bow. 467, ®) (1889) P. J, p. 248.
@ ‘(1895) 20 Bom. 569, () (1880) 5 Bom. 493.
(8) (1895) 20 Bom, 627, (10) (1876) 1 Bom, 95,

(11 (1878) 2 Bom. 876,
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Apart from authority, there is no reason, founded on sound
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principle, why a Hinda coparcener, who is excluded from the  Kaniwpmar

enjeyment of his joint rights, should be compelled at the instance
of the othier coparceners or strangers claiming under them and
against his will to break up the joint family and forced to a suit
for partifion. To foree him to such a suit is practically to hold
that coparceners or strangers who exclude him have a right to
exclusive possession till the property is divided, whereas, as
pointed out by West, J., in the case of Huriharappe v. Shid-
tingappa,® according to Hindu law, amongst the members of a
united family, none of them “is entitled as against the other
members to an exclusive occupation of any portion of the common
property,” and “ each is entitled to joint possession.”

It has, however, been contended for the defendants in this ease
that, as the plaintiff sued for exclusive possession, he ought not to
be allowed to shift his case by claiming joint possession. In
several of the cases above cited the sawe point was taken, but
overruled, and, as we think, rightly, ‘

The next question is as to the form of the decree to. which the
plaintiff would be entitled, if his right as a coparcener of
defendants Nos. 3 to 8 were proved. The decisions of this Court
are not in accord on that point, as in some of them a mere declara-
tion of the plaintiff’s right to joint possession was made, whereas
in others the decree directed that the plaintiff be put in joint
possession. We think that a mere declaration of the plaintiff’s
right to joint possession in sueh a case will not be consistent
with the principle on which that right is founded, that principle
being that hiz coparceners have no right to exclude him from
joint enjoyment. A declaratory decree can serve no purpose
. beyond merely establishing his right. It cannot save him the
neeessity of suing for partition against his will, If the plaintiff
establishes a subsisting right as a coparcener to the joint property,
the proper decrec to pass is one placing him in joint possession
with defendants Nos. 1 and 2.

As the Subordinate Judge with appellate powers has nob
considered the right of the plaintiff to joint possession on the

merits, we reverse his decree and remand the ease for disposal.

M (1878 P 4. p. 74,
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by him with reference to the above remarks.  Costs to abide the
vesult,
Deeree reversed. Cuse f:emandcd

APPELLATE CIVIL.

Before Mr. Justice Candy wnd Mr. Justice Chandovarkaer.

BHIMAPPA (ORIGINAL Drruypaxs No. 8), APPELLANT, ».
IRAPPA (02IGINAL PLAINTIFF), Rusroxpuxr. *

Limitation Act (XF of 1877), ach. II, art. 11—Civil Procedure Code (Aot
XIV- of 1882), scetion 885—0rder wnder section 355—Subscyuent suif—
Partition—DPresent possession—Linitation. ' ‘

The plaintiff porebased covtein land ab o Court sale in exeention of a money
decree against defendant No.1. In attempting to obtain possession hLe was
obstructed by defendant No. 8, who claimed. the land undor a mortgage with
possession from the eoparceners of defendant No, 1. Ho then applied to the
Court for the removal of the obstruction mnder section 333 of the Civil
Procedure Code (XIV of 1882), but his application was rejected on the 12tL
Mareh, 1898,  The present suit was brought on the 13th Maveh, 1899, in which
the plaintiff, while seeking a partition of the family property of the defendants,
praved thiat the order of the 12th March, 1898; might he set aside and a
pmtitiOn diveoted, . and that at such partition he might be allotted and put in
possession of the land in dispute.

Held, that the snit was barred under article 11 of the Timitetion Act, ] 81 7s
as it was nob brought within a year after the date of the order of the 12th
Mazeh, 1898, pissed under section 335 of the Civil Proscdure Code, aud ws it
was in form and substance one for establishing the plaintifi’s 110111, to’ and for
the present possession of the particular land in question. -

Sroonp appeal from the decision of T. Wulker, District J udge
of Dhérwdr, confirming the decree passed by Réo Saheb Sheshgiri
Ramclmndm Koppxkar J oind’ gecond CIaSa Submdma.fe J ndge at
Dhérwér,

Suit by the plmutlﬁ for possesswn of cmtmn land (Survoy
No. 78) which he had purchased at an execution sale.

The land in question was the joint property of deicndanbs
Nos. 1 to 4, of whom defendants Nos. 3 and 4 were mmors
roprosenied by their mother (defendant No, 5),

# Second Appeal No, 88 of 1901,



