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section 47 hadnot been complied with, and that eonsequently the
Buanzanxao  document had not been proved. We think this was an error.
Ravst, In Taylor on Bvidence, pavagraph 1853, the matter is thus dealt
with :—“The witness need not state in the first instance how he
knows the handwriting, since it is the duby of the opposite party
to explore on cross-examination the sources of his knowledge, if
he bo dissatistied with the testimony as it stands.” It appears
to us that this is a correct exposition of the law in this country
also, though it is permissible, and may often be expedient, that
the matters referred to in the explanation should be eclicited on
the examination-in-chief, We may here further point out that
it is within the power of the presiding Judge and often may be
desirable to permibt the epposing advocate to intervene and
cross-examine so that the Court may ab that stage be in a position
to come to definite conclusion on adequate materials as to the
proof of the handwriting. Though we think the Judge was
wyong in the view he took of seetion 47, still the deerce will he
contirmed with costs inasmuch as the document was inadmissible
on other grounds, '
' Decree eonfiymed.,

APPYLLATE CIVIL,

Before M. Justive Chanduoarfpar aud Br Tiustice dston,

1903 BHAGCHAND axp RAMUHANDRA (ourars 6 DupkanAxts), AFeennANs,
: Augusﬁ‘yd- " RADHAKISAN MOHANLAL MARWADL  (omieNan  Prarzwoer)
I RuspoNprNT,*

C‘iv’il Procedure Code (et XIT™ af 188:4), seelion .5357Av*1)a01‘eemSabifg‘”q‘etion
° —Sanction of Cotri—~Agreement to pay less than the deeretal amount
Void condition in o bond. ‘

On the 4th Octoher, 1897, plaintiff abtained a money decreo sgainst defendant
for Rs. 529-10-0.  In full satisfaction of this decige, defendant en the Jed June,
1898, exceuted a morfgage-bond, agracing to pay R 500 within three mionths
from the dato of the bond, and in easo tho sum were not so paid thon to puy
interest ab Re. 13 por cent. per mensem antil payment :

" Held, that so far as the hond provided for the payment of Rs. 50D it was
, véw.ﬁdf a8 it was for the payment of a sum less than the decrelal amonnt, and
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therefors did not fall within the meaning of paragraph 2 of section 257 A of the
Civil Procedure Code (det XIV of 1882).

ILeid, Invther, thad the agreament to pay interest was void ander patagraph 2 of
section 2687 A of the Code. ,

Held, also, thut os the agreemont bo pay inlerest after the expiration of thres
months wus a separate. agreemecub, it did not affest the right to sue for
vecovery of the Rs. 500,

SecoNDp appeal from the decision of Chunilal D. Kayishwar,
First Class Sabordinate Judgs, A, P., at Ndsik, reversing the
decree passed by M. H. Wagle, Subordinate Judge at Mdlegaon,

Suit to recover money due on a mortgaze-hond,

Plaintiff obtained a money decres against, defendant 1 on the
4¢h October, 1827, for Rs. 528-10-0. The decree awarded no
further interest, On the 3rd June, 1898, defendant 1 executed
a mortgage-bond in favour of plaintiff for Rs 500, in full
satisfaction of the deecree. The bond provided that the sum of
Rs. 500 should be paid on the expiration of three months from
the date of the bond ; and that if the surn were not so paid then
the sum should carry interest at the rate of Re. 1-8-0 per cent,
per mensem until payment, There was a default in payment.
Plaintiff thercupon filed a suit against defendant 1 to recover
Rs. 500 as prineipal and Rs, 262-S-0 as interest due on the
mortgage-bond dated the 3rd June, 1898, Defendants 2 and 8
had in the meanwhile purchased the property mortgaged on the
11th April, 1899, and they were added as deiendanta to the suit,

Defendants contended (inler ulia) that the bond buno in
ad‘]u,stmont of the decree required the sanction of the Court,
for want of which it was vold under paragraph 2 of section 257A
of the Civil Procedure Code (Act XIV of 1882).

The Court of first instance held the mortgage-bond provcd
but dismissed the elaim on the following grounds :—

The next question is whethcr it is void for want of sanction of the Courh.
There is no proof thut the sanction of the Court was obtained or that the
satisfaction of the deerce ind been duly covtified to the Courk.  Plaintiff has urged

" that no seeh sanchion was requived, ns the morgage-bond was itself the aetual
and present satisfaction of the jndgment-debt, and las cited in support of his
contention the recent ruling of the Bombay High Conrt reperted at 1. L. Ra 25

© Do, pape 262

That caso 1s, tn my opitica, distinguishuble. The ouly question before the
High Court in that eage was whether the agreoment embodied in the mortgage-

1203,

Buacemawn
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Ripmagmay,
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1508, bond was an ngroement to give timefor the satisfaction of the judgment-doby
and thus fell under parageaph 1 of the zeetion 357A.  The question whether the
. agrecment fell within the scsond paragraph of the section was expressly omitted,
Bavmarisaw,  Theruling is therefore not binding if the prasent mortgagebond fell within the
seeond paragraph of the section 257A. Now, in this case interest nt the rate of
Re. 1-8-0 per cont. pev mensem is agreed to he paid on the judgment-dehd and it
hecomes the agreement whicl providms for the payinent of a s tu ogeess of the
sum e nnder the decroe and fulls within the purview of section 257, para-
graph 2, Lases roported at 1. L. By 9 Bow 176 and 22 Dom. 093 apply, T
horefore hold that the movtgage-bond is void for want of sanetion of the Couet,

Braconarnp

On appeal, the lower Appellate Court reversed this decree and
sawarded the elaim so fur as the payinent of R 50U was coneerned
‘and rejected the claim for interest,

Defendants 2 and 3 appealed to the High Court.

D, W. Pigaenkar, for the appellants (defendants) (—The hond
in question provides for excess over deeretal debt and the
plaintifff has claimed interest also in his plaint, The words
“directly or indirectly,” in seetion 257A of the Civil Procedure
Code (Act XIV of 1882), must be given effect to.  Lwkaram v.
Anontbhat® is a deeision on eclause 1 of ssetion 257A. The
present suit falls within elause 2 of the section: see Dawludsing
ve Pandu® Heeve Newa v. Pestonji® and Dhanram v. (aupat.®
The terms of the bond cannot be separvated.  The whole forms
but.one agreement and « direetly’” or “ indirectly ”” it provides for
excess over deeretal debt,  Tn Vishnu Pishoanath v. lur Puatel®™
such an argument was raised, but the Court held that «the con-
- sideration for the whole bond was one,

8. R. Bukhale, for the vespondent (plaintiff) :-~There are two
L conditions in the bond and they are separate. The condition to

some portion of the decretal debt iy remitted ;so the first condition
in the bond provides for less than the decretal amount. The cases
of Heera Nema v. Pestonji® and Dhanram v. Guupab® o not
apply because there was no vemission of deeretal debt in those

cases. ‘
() (1900) 25 Bom, 252, @ (1898) 22 Bo. 693
@ {1884) 9 Bam. 176, 4 (1902) 27 Bow, 965 (1002) 4 Bow, Ta K. 872,

(%) (1888) 1% Bom, 499,
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CHANDAVARKAR, J.:—We think thav the decree of the Subors 1903,
dinate Judge, with Appellate Powers, in this case is right. “BraGemasn

The decree which the respondent (plajntift) had obtained in waxnxsm,
1897 against the appellant (defendant) was for Rs. 529-10-0 and
awarded no interest. In full satisfaction of that decrce the
appellant executed the mortgage-bond in dispute, agreeing to
pay Rs. £00 within three monbhs from the date of the bond. *So
far as this agreement goes it cannob be said to fall within the
-meaning of paragraph 2 of section 257A of the Code of Civil
Procedure, as it was for the payment of a sum /Jess than the
decretal amount. And ‘it is this agreemeént which the lower
Appellate Court has enforced by passing a decree for Rs. 500
in favour of the respondent.

Tt is contended, however, for the appellant that it is a term
of the mortgage-bond in dispute that if the sum of Rs. 500 were
not paid within three months interest at Re. 1-8-0 per cent. per
month should run on it until payment. This agreement to pay
interest is indeed void under paragraph 2 of section 2574 ; but, as
held by the lower Appellate Court, it is a separate agreement and
stands apart from the other, whereby the appellant became liable
to pay Rs. 500 within three months, It was open to the
respondent to sue on the latter agreement on the expiry of three
months, and that right is not aflected by the agreement to pay
intevest in the event of non-payment within that period. It was
held in Dgoviatsing v. Pundu® that if there are two agreements
in a bond, one of which is vold and the other is not, and if one
can be separated from the other, the agreement which is not
void is not affected by paragraph 2 of section 257A and can be
enforced.

We, therefore, confirm the decree with costs.

Deeree confirmed,

) (1584) 9 Bom, 176.



