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Before 8iy L. H. Jenlins, K.CLIL., Chicf Justice, and My, Justive Baity,

FARDUNJI EDALJ( (orreiNal DEFENDANT), APTELLANT, 0. JAMSEDJI
EDALJI (orieival PraiNtIrr), RESPONDENT,®
Specific Reliof Act (I of 1877), sections 21 and 30—S8uit 10 vecover inoney
due on an award—~Specific performance—Dangges.

In & snit for the recovery of a certain sum of money with interest due on an
award and on the failere of the defendant to pay, for the recovery of the samo
from the defendant’s properiy, it was contended that the plaintiff was not
entitled to the relief sought, having regard to sections 21 and 30 of the Specifie
Relief Act (T of 1877),

Held, disallowing the contention, thaé tho suit was not for specific perform-
anee. It was a suib for the recovery of money and for relief incidental thesato.

APPE‘AL from the decision of Krishnamukhram A. Mehta,
Acting First Class Subordinate Judge of Surat, in Original Civi]
Suit No. 173 of 1893,

The facts material for the purpose of this report were as
follows,

The plaintiff and the defendant were brothers. Some disputes
having arisen bebween them with respect to their father’s. estate,
they referred those disputes to. an arbitrator, who after inguiry
passed an award.  Afterwards the plaintiff made an applica~
tion to the Courb under section 525 of the Civil Procedure Code
(Ach XIV of 1882) for a decree in the terms of the award
stating that though he was willing to abide by and Carry out

the terms of the awa,rd the defendant was unwﬂlmtv to do so, the
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Court referred the plaintiff toaregular suit.  The plaintiff, there-
upon, in the year 1898, filed the present suib to recover from the
defendant, on the strength of the award, the sum of Rs, 4,855-7-9
for prineipal and Rs. 841 for intesest therveon at 9 per cent. per.
anntum from the Ist July, 1836, till the date of suif, in all
Rs. 5,196-7-9, with further interest ab that rate till the date of
payment, and in default of payment of the amount by the
defeddants to vecover the some from the property that went to
his shave and for a Jeclaration of the plaintiff’s lien on the said
property.

The defendant contended, dnber alia, that the arbitrator’s award
was void ; that the arbitrator omitted to decide matbers entrusted
to him and decided matters not so entrusted; that the plaintiff
obtained the award by fraudulently concealing many properties
and by misleading the arbitrator ; that the arbitrator gave undue
advantage to plaintiff; and that the award was, on its face, not
supported by evidence and was full of inequity, injustice and
partiality.

The Subordinate Judge found that the award was not in-
operative ; that the arbitrator had not exceeded his power and
therefore the award was valid, and that the award was not bad
on the ground of misconduct o partiality of the axbitrator or on
any other valid ground., He therefore passed a decree for the
plaintiff in the following terms : —

Under all these ciroumstances I order that the plaintiff do recover from the
defendant Rs. 4,998-5-9 and that the plaintiff do pay into Court Rs. 550, with
which promissory notes of 3% per cent, should be purchased in the joint names
of the plaintiff and the defendant and the samo to be handed over to Jamsedji,
plaintitf, for custody, and the Lalance, if any, cut of these Rs. 850 after the pur-

“elnse of the promissory notes, should he divided equally between the plaintiff and

the defendant. I desiine to award any further inberest after the date of the
suit. The moveables awarded o the plainlif ave alveady given to him by the
defendast and so there is no elaim for that.

The rest of the claim is rejected.
Costs to be paid by the parties in proportion. :

The defendant prefem ed an appeal,

Raikes and Hardevram (with &, 8. Rao, Motabliai Motilal and
Hanuhhai Nanabhat), for the appellant (defendant) :—The award
dozs nob finally settle the disputes between thé parties. Tt creates
a kind of trust and there is no mutuality of rights and liabilities,
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Sueh a fransaction eannot be rri"en effect to: sections 21 and 30

¢ the Specific Relief ActeeDluskett v, Bafes. The partics
bung not on good terms, the provisions of the award will give
rise to continuous diffieulties and will lead to disastrous results.
Ve sabmit that this is not a case in which damages can be
awarded, because damages will not afford adequate compensation,
Turther, the plaintiff has not performed his part of the afyard.
The award provides for payment to us on account of our wother
who has been staying with us; but nothing has been paid to us
on that aceount. We have got nothing out of the cash of
1w, 6,000 which the decsased has left, We have not obtained
the whole of our share in immoveable property.

Seots (Advocate General, with J. C. Coyaji), for the respondent
(plaintiff) was not called upon.

Jexgixs, O J.——First, Mr. Raikes contends that having
regard to sections 21 and 30 of the Speecific Relief Act, the

plaintiff iy not entitled to the relief he seeks; secondly, he’

argues thab the plaintiff frandulently coneealed from the arbitra-
tor that which should have been diselosed; and thivdly, he asks
us to hold that the arbitrator has been guilty of such misconduct
as that effect should not be given to the award.

The first of these objections proceeds on the assumption that the
suit is one for speeific performance, but in our opinion it cleaxly
isnot; it is a suit for the recovery of money and for relief
incidental thereto. Mansfield, C. J., it is true, has said that
pecuniary damages upon a contract for payment of money are from
the nature of the thing a specific performance (sce Johnson v.
Biand, 2 Burr, 1085), but on this Sir Edward Fry, in his WmL
on Specific Performance, has made the following comment :-*
“The remark seems hardly accurate. No doubt the sum agreed
to be paid will be the measure of damages, and the amount paid
‘will be same whether the contract be perfarmed or broken: But
in the former case the money is paid in performancs of the
‘conbract: in the latber case it is paid as satisfaction for its non-
performance. - It is obvious thap the consequences of the bwo

payments would therefore-he chfferun‘ ” . This statement of Sir “
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Tdward Fry’s should, in our opinion, be accepted by us as afford-
ing the true answer to Mr. Raikes’ argument, and we therclove
hold that the first objection cannot prevail,

The Cowrt hald that the other two objections taised by Mr. Riailees weve
also not sustainable,

Decree confiried,

APPELLATE CivVlL.

Bafore Siv Lo I Jealinsy BCLE., Chief Justice, and . Justice Jacods

BAMCHANDRA PANDURANG SATHE (onicivan PraiNtirFr), APpEr.
1ANT, o KRISHNAJT VITHAL JOSHI (omigisall DEFENDANT),
R ESPONDENTSS

Sceond appeal—Discovery of freeh cordence—TFithdrawal of second appeal—
Rewiow petition—-Praclice,

When on coming to the High Court under second appeal it is discovered that
there is cvidenee which ought to have heen ylaced befave the lower Courts, tho
proper practice to pursue is to allow the second appeal to bo withdrawn in order
that a review pelition may be presented fo the lower Appellate Court.  But tbis
course connct Lo pursted when the review petition has been alrcady prosented to
and #2jocted by the lower Cowrt.

Seconp appeal from the decision of J. B, Modi, Additional
o First Class SBubordinate Judge of Thédna, with Appellate Powers,
confirming the deerce of G. L. Chandorkar, Subordinate Judge
of Pen.
- The plaintiff sued to recover from the defendant Rs. 1,138-0-9,
the balance of principal, including intevest due, under two ruze
Fudtes (Exhibits § and 6), both of the same date, namely, the 4th
November, 1810, The suit was filed on the 28th January, 1901,
The defendant admitted the 7uzu kldias, but pleaded that the
claim with respect to Exhibit 6 was barred by limitation,
The Bulordinate Judge found that the plaintiff was entitled to
regover Hs, T14-14-3 with proportionate costs and that the claim

# Feeowd Avpeal Fo, 710 of 1002,



