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APPELLATE OIVIL«

JJeforc Sir L . Joikim, Chief Justicc, and Mr. Justice 
ChaniavarJcar.

IcjQl̂  BAMOBAR BHAUSHET SOjN'AE. ( o e ig ix .\l P l a in t if f ), A rraL iA N x, r.
V IN AYAK  TKIMBAIv (opaciJiAL DErii>̂ L)A>-T jSTo. 3), EEsroNDKiXT."-

C'lvll Pi'acechii't Code (^Act o f  1882']̂  sdctions JIOA., Oil, foiil 312—• - 
JSxecutlon scda~-AjJi)Ucatmi to set aside sale—Application ■rejected— 
Confinnation o f sale—Suit to set- aside saU.

A jmlgment-debtor Laving applied under section 310A of tlie Ci '̂il 
Procedure Code (Act X IV  of 1882) to sot aside an exoeiitiou sakj the application 
■vvas rejected ajad tLu salu Avas confirmed under section 312. Siibscqneutly 
the judgment-debtor brought tlio pi'csent suit iig'ainst the iiuotiou-piu'cliasor, 
tlic judgmcnt-ci-editor, and the assignee of the auction-purchaser, to set aside 
the sale.

Held, that whero an order is passed under section 312 confirming the Bale, it 
is an order passed against the judgment-debtor though no application tinder 
sjection 311 has been made. Thereilore, under the last paragraph o£ section 
312, no suit 'will lie to set aside the sale on tho ground of irregularity.

Second appeal from the decision of M. P. Khareghat, District 
Judge of llatoagirij revci’siug tlie decL’ee o£ M. II. Krislmarao, 
Subordinate Judge of Cliiplun.

Suit to set aside a sale lieldiu execution of a Small Cause Court 
decree.

Tho decree in question had been oLtained by Triinbak Kriabuaji 
(defeiidaut N o. 2) against the plaintiB:. In execution Trimbak had 
cttUHedto be sold for Re. 1 a one-third share in certain mortgaged 
land belonging to the ]plaintifi:. The cxccutioii-fBalu took place 
on the 6th December; 1897.

Ottthe 6th January/1898, the plaintiff brought the amount of 
the decree into Court and applied to have the sale sot aside under 
section 310A of the Civil Procedure Code (X IV  of 1882). 
'The Courtj howevei’j on the 4th Auguwtj 1898, after inquiry, 
refused the application as being beyond tho prescribed period 
b y  one day, and it confirmed the sale.

On the Stk Deoemberj 1898j the plaintiff brought this suifc to 
set aside the said sale, alleging that there had been material

* fc'eboml Appeal No. C79 of 1900.



irregularifcy iu the conduct of tlie sale and that Trnubak 
(defendant No. 2) had fuaudulentlv caused the'said property to Damodar

< % “Vtbe sold in one lot, and that defendant Ko. 1 had purchased ifc for *Yisaya%.
Re. 1, while it was really worth Es. 1,500. He further stated
that he had been unable to apply for the postponement of
the saloj as at the date o£ the sale the Subordinate Judge was on
leave.

The lirst defendant pleaded that he had purchased the 
property at the executioii-sale which was duly held, and tliat 
on the 5th January, 1899; he sold it to one Vinayak Trimbak 
(defendant No. 3).

Defendants Nos. 2 and 3 pleaded that the'sale having been 
confirmed, this suit was barred by section 312 of the Civil Procedure 
Code, They denied that there had been any irregularity or fraud 
in conducting the sale, and stated tliat the land being . subject to 
a mortgage of lls. 600̂  the equity of redemption was not worth 
more than Re. 1, and that the plaintiff-had therefore sustained no 
loss by the sale.

The Subordinate Judge set aside the sale and decided that the 
plaintiff should recover possession of the one-third share of the 
land from the defendants.

On appeal by defendant No. 3, the JiidgG reversed the decree 
and dismissed tVjo suit, lioldiDg that, although tliere was material 
irrogidarity in tlio conduct of the sale and that substantial loss 
liad been thereby caused to the plaintifi!, the suit was burred 
by the iJositive rnle contained in the last paragrapli of section 312 
of the Civil Procedure Code (X IV  of 1882),

The lilaintiff preferred a second appeal.

S'-oU (Acting Advocate-General, with M, F. B/iat) for the 
appellant (plaintiff) :~—Our application under section 310A to set 
aside the sale was rejected as time-barred, and the sale having 
been confirmed under section SI2, no application nndex section 
311 could be made. There was simply an eiv parle order confirming 
the sale. The Judge has taken a wrong view oi: section 312.
That section precludes a party against whom an order is passed 
from bringing a suit. Eut no order was ever passed against us 
under that section. Both the lower Courts have clcai'ly found
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190!. that tliere was inatorial irre^mlarity in the 
and we bad thereby suffered substantial loss, 
therefore maintainable.

sonduct of tlie sale, 
The present suit is

Narayirn T. Golhde for tlie respondent (defendant 'No. 3) was 
not called upon.

J e n k in s , C . J . ; — Where an order is passed under section bl2 
confirming a aalc, it is an order against the judgment-debtor, 
tliongli no application under section 311 had been made. 
Therefore under the last paragraph of section 312, no suit will lie 
of the kind there described. This appeal must accordingly be 
dismissed witli costs.

Decree conJinnccL

APPi^LLATE GiViL.

1901. 
Jul^ 24.

Before Mr. Justice Canthj and Mr. Justice H'ulton.

B A L S T J K H R A M  N A G T N D A S  i S D  o t h e u s  ( o h i g i n a l  P l a i n t i f f s ) ,  

A p p e I iI a n t s , V. K A L I D A S  B A N K H A I jC H x A N D  a n d  a n o t h e b

(OIIIGINAL D e FEJ^DANTs) ,  R e SPO^'DENTS.^^

Partnership—Dissolution o f  ̂ jartncrsMj}— NoHco— AcJcnowlcclgment o f  
daht by one parlner—Indian Contract A ct ( I X  o f  1872), sections 

2oL and 3Gi—LimiMUoji A ct { X V  o f 1S71'), section 31.

The two Jefenclaiits carried on business under tlio lirui of Jvulidas Sauklialehaud. 
They owned tw'O pi'iiiting presses, one at Alxniediibad luid oiu) at Boiubay. Tliê '- 
liiid had dciilings with the phiiutiffe sliieo ]S78, and the aeeouuts between them 
had boon adjusted from tiinc to time and signed by one or otlier of tlie defoudaiits 
ou behalf o£ their firm acknowledging the amount duo to tlio phiintifl's. The hist 
udiustmiiut was signed in JJeeenibcr, 18Dd., and this suit was fik'd in 1S97 for 
Es. 1,023 thou iiduutted. to bo duo. Tlio first defeudaut admitted the cdaixn. It 
appoarod that in 1892 the dcfeudunts had (parrclk'd, and by arbitration tlic pvossos 
were divided, the Ahmedabad press being given to the first defendant and tho 
Bouxhay press to the second defendant. At the time of this suit tlio ])ooka and 
outstandings still remained to be divided. The second defendant now alleged tliat 
the partnership had been dissolved in 1892 to tlio phiintiffi’i3 knowledge, and 
oolitended that he wtis not bound by tlio aekuowledgmont signed in 1894 bv tlio
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