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APPELLATE CIVIL,
Before Mr. Justice Candy and IHr. Justice Fulton.

BALSHET (orraivarn Prarxtirs), APPELLANT, v. DHONDO RAM-
KRISHNA 4ND OTHERS (ORIGINXAL DEFENDANTS), RISPONDENTS*

Dekihan Agricalturists’ Relicf det (XVII of 1879), seefion 22 —Mortgage—
¥ Specifically mortgaged "—What amounts to & mortgagye—Covenant to pay
produee of land—Lransfer of Property Aet (EV of 1853), scetion 58

Bhiku, an agrienltnrisd (father of defendants 3 to 5), horrowed in 1885 2 sum
of money from the plaintiff's mother Yesubai under abond, whereby he mortzagel
his house as seewrity and also eovenanted to pay cach vear to Yesubai half the

_prodiee of cevtain land as intevest and the other half in reduetion of the principal,
and in case of defunlt she was to be at libeviy to let the land to others and take
the profibs. Yesubai subsequently sued to reraver the debt and obtained a deerca
diveebing the sale of the kimd,  In exeention of this decree the land was sold on
the Hth Jume, 1896, and was bonght by the plaintifl who'now sued {fov Possession,
1t was contended on behalf of the defendants that the eovenant to pay the
producs did net amount toa specific mortgage ¥ of theland, and that consequently
the sale to the plaintiff was invalid under seetion 22 of the Dekkhan Agricalturists’
Telief Act (XVII of 1879),

Hoeld, that the land was specifieally morkgaged for the vepayment of the deht
and that the salo wasivalid and the plaintiff entitled to recover possession.

BEcoxD appeal from the decision of R. Knight, squire, Dis-
trict Judge of Sdtdra, confirming the decree of Rdo Sdheb B. Y,
Gupte, Subordinate Judge of Wi

Suif for possession of certain land by a mortgagee who had
purchased ab a court-sale held in execution of a decree obtained
upon his mortgage. Defendants 1 and 2 were the Indmdirs of
the land, Defendants 3 to 5 were the sons of the original mort-
cagor and defendants 6 to 8§ were tenants of the Indmddrs
{dafendants 1 and 2),

Tn 1866 one Bhiku, an agrienlturist. (father of defendants 3
to 5), borrowed money from Yesubal (wother of the plaintiff)
and gave a bond, wherchy he mortgaged his house as security and
also covenanted as follows :

Thae lands of three Indmddrs ave in my possession. I will give you half
their produce as interesh and the other half after payment of the assessment in
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veduction of the principal. If I fail to pay you, you way let the lands to
others and take the profits, and T shall not be entitled to have it back until the
money is paid.

He further covenanted that if the produce was not paid
annually as above provided he would sell the honse and pay the
whole debt, remaining personally liable for any-deficit.

In 1868 Yesubai, the creditor, took possession of the land, Bhiku
having failed to pay the produce as provided in the deed.

Tn 1890 the heirs of the wortgagor, Bhiku (defendants 3 to 3),
sued to redeem the mortgage, and under section 43 of the
Dekkhan Agriculturists’ Relief Act (XVII of 1879) appeared
before the Conciliator to setfle the account. Before him the
parties came to an agreement in writing that the mortgagor’s
heirs (defendants 3 to 5) should be restored to possession of the
land, and that they should pay off the debt due on the mortgage
by instalments, In default the land and house were to be sold,
and the mortgagor was thus to recover his whole debt. This
agreement was duly filed under section 44,

Under this agreement defendants 8 to 5 were pat back in'-
possession of the property. They failed, Lowever, to pay tl?i,
assessment due to the Indwmddrs (defendants 1 and 2) in respect;
of the said Jand, and on application by the Indmddrs to the
Revenue authorities (the Collector) they deelared the possessiory
of defendants 3 to 5 to be forfeited, and they gave possession off
the land to the Indmddrs. This decision was reversed on appe’s
to the Commissioner, who held there was no forfeiture.

The Iﬁdmdeirs, however, remained in possession as the RGVGI}
authorities were of opinion that they had no power under ive
Land Revenue Code to give back possession to defendants 3 t#bhe

Under these civcumstances the defendants 3 to 5 failed top 5,
to the mortgagee the instalments due under the agreement pay
before the Coneiliator, and the mortgagee sued to recover ade
debt by sale of the property. She obtained a decrce divecti:her
sale. In execution the property was sold on the 5th June, L“lg A
and the plaintiff (son of Yesubai, the morfgagee) having obti896,
permission to bid, bought it. ined

On his atbempting to obtain possession, he was obstructed-
the Indmddrs (defendants 1 and 8). They claimed to hold bots
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indm and mirasvights in the land, and contended that the-plaintiff
had got nothing by his purchase ab the execution sale.

The plaintiff theveupon filed this suit for possession,

Defendants 1 and 2 (the Indmddrs) pleaded that, as to the
eastern molety of the land, the snit was barred by limitation,
inasmuch as neither the mortgager (Bhiku) nor the mortgageo
(Yesubai) nor their heirs had hiad possession {or many years.
As to the rest of the land they contended that the sale was in-
ralid, as the hond of 1535 did nob warvant a sale and section 22 of
the Deklhan Ag»uc*ﬂ[mx\ia Belief Aet (XVII of 1879) forbid-
ding a sale of immovable property in execution unless it has been
specifieally mortunged.

The Subordinate Judge disnizsed the suit, Fle held that
defendants 3 to b owned miras rights over the western moiety of
the lands, but they had not held the eastern molety within twelve
years before the date of the suit; that as regards the eastern
moiety the plaintift’s claim was time-barved ; that defendants 1
and 2 were entitled to gquestion the vulidity of the auction-sale of
1895 ; that the aucticn-sale was illegal and invalid; and that
therefore the plaiutiﬂ' was uot entitled to any relief.

On appeal the Idstrict Judge contirmed the decree of the
Subordinate Judge. His reasons were

There is nothing in the bond of 1863 which makes the lond itself liable for
the debt.  Its profits wereto be devoted to the payment of prineipal amld
interest, but there is ne provision in tha hend giving the merteagee a vemedy
against the Tl A decree, thevefora, whivly dived

¢ the sale of the land in
crder to dt"fl"\\' thedelit is prind fucle in contravention of the provisions of
seetiom 22 of the Delkhan Agrienltovists’ Redisf Act; and it is {pse facte
invalid,

The plaintiff preferred a secomd appeal.

AL B, Claubal for appeliant (plaintill) +—The lower Courts
erred in holding that there was no specific mortgage of the land
by the terms of the Lond.  “Mortgage ” 1s defined by section 58
of the Transfer of Property Act IV of 1332, and it i3 enough to
make a transaction amovtoage it tlieve i3 a transfer of an interest
in specific immovable property for the purpose of securing the
repayment of money. The eovenant to give the annual profits of
this properts to the worbgages was such a transfer, and tlis
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absence of the power of sale as regards the land, though such
power was expressly given as regards the other property (the™
house), did not the less make the transaction a mortgage and
transfer. There is nothing in section 22 of the Dekkhan
Agriculturists’ Relief Act as to a mortgagee having the power of
sale.

Secondly, under the terms of the bond the mortgagee was in
possession from 1888 to 1830, and even if the sale was invalid he
was clearly entitled o recover the possession from trespassers like
defendants 1 and 2. If the sale was invalid, he eould certainly
£l hack upon the bond under the terms of which he was in
possession for over twenty-bwo years.

The respondents did not appear.

Caxpy, J.:—In 1866 Bhikn Mahar horrowed Rs. 150 fron{
the plaintiff’s mother, and passed to her a bond (Exhibit 82), by
which be covenanted to pay to the creditor half the produce of
certain land in lien of interest of the principal sum, and for the

 principal the remaining moiety of the produce at the market rate

and taking the balance against the principal ; in defanlt

was to be paid, the creditor from this half defraying the assessnjent
l{-he
creditor was to be ab liberty to let the land to any other pershn
and take the profits. Further as secwrity (gahan) the debtor~
mortgaged his private house, and covenanted that if annually the
ereditor did not vecsive the produce as above stated, then he (the
debtor) would pay off the whole amount by selling the houss,
being personally liable for any deficit. In 1808-the credilor took
possession of the land,
In 1890 the mortgagor sued to redeem the mortgage; and in
accordance with section 43 of the Dekkhan Agriculturists’ Relief

‘Act the parties hefore the Coneiliator cams to an agreement which

was reduced to writing (Exhibit 59), the purport of which was
that the morbgagor was to go back into possession of the land and
pay off the debt by certain instalments, and in default the
mortgagee was to recover the whole debt by sale of the land and
biouse. Thisagreement was forwarded to the Subordinate Judge,
who under section 44 ordered it to be filed. (This was hefore the
amending Act VI of 1895.)

—

The mortgagor was accordingly put back into f)ossession of the
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land,  But there being default in the payment of the assessment
due to the Indmddr, application was made for assistance to the
Revenue authorities, who declared the oceupancy of the Mahar
to be forfeited, and gave possession of the land to the Indmddr.
This action of the Collector was on appeal reversed by the
Commissioner, who held that theve should be no forfeiture. Bub
the Indmddr remained in possessio, the Revenue authoritics being
of opinion that there was nothing in the Land Revenue Code which
enabled them to restore possession to the Mahar.

In the wmeanwhile, there having been default in payment of the
instalments due according to the abovementioned agreement, the
mortgagee sued to recover the debt by sale of the land, aud a
decrec was obtained directing a sale as prayed for. In execution
of that decree the Jand was sold through the Collector ou 5th
June, 1896, and Lought Ly the wmortgagee’s son, the plaintiff, who
had obtained permission to bid.

In attempting to oltain possession, plaintiff was obstiucted by
the Indmddrs (present defendants 1 and 2, son and father),
who claimed to hold both the miras and indm rights in the land,
and also pleaded that plaintiff had purchased nothing at the court-
sale on 5th June, 1896. Hence this suit by plaintiff to establish
the right which he claimed to the present possession of the land.

Defendants 3 to 5 are the sons of Bhiku Mahar, the original
mortgagor. They did not appear to defend.

Defendants 6 to S are tenants under the Indmddrs.

The Subordinate Judge, who in the Court of first instance
decided the suit, rejected the plaintift’s claim on the ground

~that the auction-sale at which he purchased wasa nullity under
section 22 of the Dekkhan Agriculturists’ Relief Act, because the
land was not specificaily mortgaged by the bond of 18866, The
Subordinate Judge further held that the Indmddrs (defendants 1
and 2) did not own the miras rights: also that Bhiku Mahar's
rights were confined to the western meiety of the land, and that
the plaintifi’s claim to the eastern moiety would in any casc be
barred. There is no appeal on these points, so the issue relates
solely to the western moicty of which Bhiku was the Mirasddr,
the right of the Indmddrs (defendants 1 and 2) to possession on
forfeibure having heen negatived by the Comuwissioner.
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Plaintiffs claim to possession baving been rejected by the
Rubordinate Judee, he appealed to the District Court. The
District Judge, Me. Knight, held that defendants 3 to 5 are the
Mirdsddrs of the land, but that as the Indmddrs (defendants 1, 2)
were in possession, the mivisi interests ab present were vested in
them de facto, it not de jure; and being in possession they
represent the Mirdsddrs, and so may resist a claim brought in
derogation of these rights in all methods open to the frue
Mirdsddrs, Mr. Knight further held that the sale to plaintiff of
5th Junce, 1898, was invalid, because though the loan of 1860 was
to soruc extent sceured on the property and the profibs of the
land were hypothecated to the mortgagee in payment of both
principal and interest, still the profits were treated as nothing but
a means of repaymeut, and that as seeurity for the debt the house
was expressly mortgaged : there was no provision in the bond
giving the mortgagee a remedy against the land. A deeree,
therefore, which diveeted the sale of land in order to defray the
debb was primd facie in contravention of the provisions of section
22 of the Deklchan Agriculturists’ Relief Act, and was 4ps0 faclo
invalid.

This is the main question which has been argued hefore us in

second appeal brought by the plaintiff, the vespondents not having

appeared.

It is unnecessary for us to decide whether, as held by Mr.,
Knight, an agrecment creating a chavge upon property which
wust have been in 1830 forthwith veduced to writing before the
Conciliator under scetion 43 of the Deklkhan Agriculturists’ Relief
Act, and then forwarded Ly the Conciliator under section 44 to
the Subordinate Judge, and then ordered to be filed, taking cffect
from that day asa decrec of the Court, wonld be invalid because
it was unstamped, and because it had not been written by, or
under the superintendence of, the Village Registrar under section
56 of the Deklchan Agriculturists” Relief Act. As a faet, stamp
duties on such documents were remitted by the Government of
India in 1880. And there is no uestion here of admitting in
evidence or acting upon snch doemment, All that we are concerned
W1th is the decretal order directing the sale of the lund.

~ Now sectlon 22 of the Dekkhan Agriculturists’ Relief Act
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provides that immovable property belonging to an agriculturisb
shall not be gold in execution of any deeree or order, unless it has
been spuciﬁcally mortgaged for the repaywent of the debt to
which such deeree or order rélates, and the securiby still subsists.
It may possibly have been the intention of the Legislature thab
there should be no sale, unless the specific mortgage by the terms
of the eontract or by operation of law give the mortgagee the
power to sell.  Bub this isx not the language of the section.
We have simply to inguive—Was the land ‘spcciﬁcally mortgaged
for the repayment of the debt ? Does the decree or order relate to
that debt ? Does the security still snbsist 2 We think that these
yuestions must be answered in the affirmative.

Though the Transfor of Property Act does not apply to this
vase, we may have resort to ifs provisions ax emmbodying what has
always been thelaw, A < mortuage’ is the transfer of an interest
in specitic iimnovable property for the purpese of securing the
payment of money advanced, &e.  “Transfer of property * means
an act by which a living person conveys property in present or
in future &e. Here the mortgagor covenanted that he would
give the mortgagee the produce of certain lands in payment of
the debt and interest. The intevest in the immovable property
was Intended as security for repaywent of the debt. The word
‘specifically” 1n section 22 of the Dekkhan Agriculturists’
Relief Act has no greater force than the word fspecifie’ in
section 58 of the Transter of Property Act. Though by the
agreement of 1890, which has the force of a decree, provision
way have been made for the payment of instalments, and for the
sale of the land in default, the original debt and security were
still subsisting. The superaddition of payment by instalments
and power of sale would not destroy the original debt or security.

Tor these reasons, therefore, we think that the sale of 5th
June, 1896, was not a nullity, and that thus the plaintiff can
recover possussion of the western moiety of the land in suit.
Decree amended accordingly, plaintiff obtaining his costs
proportionately throughout from defendants 1 and 2.

Deeree amended,
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