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the Zanzibar Court has awarded is duc either to attending to
evidence not properly applicable to the case, or to géneral con-
siderations whieh ought not to have been allowed to emter intd
the mind at all.  As regards evidence they bave given mislead-
ing importance to sales of small building plots within or close to
Mombasa ; and they have treated the transfer from ome set of
plaintiffs to the other asif it had some relation to market value. -
As regards general considerations, possibly that of the behaviour
of the Collector, and certainly the large importance attached to
“ potential values ” have been sources of error.

The Zanzibar Court made one decree on both appeals of the
plaintiffs. It should have dismissed both with costs. Their
Lovdships will humbly advise His Majesty the King to make an
order to that cffect on the defendant’s appeals, and to dismiss
the plaintifts’ appeals. The plaintiffs must pay to the defend-
ant the costs of the consolidated appeals.

Appeals aliowed.

Solicitor for the appellant—1%e Soficitor, India Ofice.

Solicitors for the respondentse~Messrs, Biyth, Dutton, Hartley
and Blyth.

APPRELLATE CIVIL.

Bepore M. Justice Fulton and Mr. Justice Chandazarkar,
VISHNU VASUDEV JUVEKAR (nprcinin PoArseier), APPELIANT, o,

BAMLING BHIKLING GURAV and ANOTIER (ORIGISAL DEFENDANTS),
ResronpENTS.*

Res judicalo—Civil Procedure Code (et XTIV of 1889), socfion 18—Ihoti
Settlement Acé (Bombay Aet I of 1380), section 33—Suib to renever thal
(rent-in-kind) for 1898-09—Drevious suit to racover thal for 1897-98.

The plaintiff, a khot, sued to recover 2hsl (rent-in-kind) from the dofendants
for the year 1898-09. e also claimed rent for the betel-nut trees growing on
the land,  The defence was that wnder the botkhat (statement) prepared by the
Scttlement Officer under the Khoti Settlement Act (Bombay Act I of 1880},
the plaintiff was not entitled to claim any rent in respeet of tho hetel-nut trees.
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A provious suit (No. 718 of 1888) had heen brought Ly the plaintiff against
the dafeml.a}'\ts to recover thal for the year 1897.98. In it the plaintiff had
chimed inter «lin rent (thal) in respeet of the same betel-nut trees, alleging that
the present defendants were “Liable to pay thal to the plaintiff according to
practice”  The defendants appeared and applied fov time to put in their written
statement, hut their application was refused, The only issne raised in the case

was whether the @bhdvani (estimated produce) was proved, The Judge held it
proved ind deereod the elaim. :

It was contended in the present suit that the decision in that suit (No. 18
of 1808) operated as res judicale

Ield, by Felton, J., that the decision in suib No. 718 of 1808 did not bar the
defence based on section 38 of the Khoti Settlement Act (Bombay Act T of 1880).
The mere fact that in the former suit {2af or the produce of betel-nuts may have
been wrongly awarded conld not alter the provisions of the law, and therefore
munder the cireumstances no question of res judieate avose.

Held, by Chandavarkar, J., that the claim in respect of the hetel-nut trees was
not res judieata by the decision in the previons suit, The plaintiff in his plaint
in that suit did not allego what was the rate according to practice or that according
to practice the defendants were liable to payv ¢Zal in respect of hetel-nuts,  He
merely specified Detel-nuts as one of the items in respeet of which #hal was
payuable to him for the year 1897-08 and the rate ub which it was payable that
year. The question of defendants’ lability in respect of bhetel-nuts not only for
the year 1897-98, but for all years according to practice, was not alleged, und was
therefore not directly and substantially in issue in the provious suit. All that
the former suit decided was that zhal was payable in respect of betel-nuts for
the “vear 1897-98 as alleged and claimed in the plaint and not according to
practice. )

Held, also, on the merits that having regard to the Collector’s botkhat
(statement) the plaintiff was not entitled to vecover rent in rospect of betel-nuts,

The rule of Xnglish law that where the allegation on the record is uncertain
there is no res judicate is also the rule embodied in explanation I to section 13
of the Givil Procedure Code (Act XIV of 1882).

Secoxp appeal from the decision of M. P. Khareghat, District
Judge of Ratndgiri, confirming the decree of Rdo Siheb G. D,
Deshmukh, Second Class Subordinate Judge of Ddpoli.

The plaintiff, a khot, sued to recover Rs. 16-2-9 on account of
thal (vent-in-kind) of certain khoti land for the year 1898-99
end including a share of the produce of betel-nut trees growing
on garden land.

The defendants contended that the plaintif’s abﬁcimm (estimate
of the produce) was not correct. ‘

‘The Subordinate Judge awarded the claim except as to the
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produce of the betel-nut trees. He rejected the latter claim on 1901

the ground that the Survey officer had not determined what Visuxu

should be paid on account of such trees (section 38 @ of the Khoti~ yyy,m

Settlement Act, Bombay Act I of 1880).
On appeal by the plaintiff the Judge confirmed the decree.
The following is an extract from his judgment :

On the fivst point (namely, is the plintiff entitled to recover #hel for the
betel-nut trees, and if so, whatt) I hold in the negative. This case Is exactly
like that at page 519 of the Printed Judmments for 1895, The Settlemont Officer
has awarded rent only Jor Jack trees and For trees of no other kind,  The plaintift
has songht to put in evidence in sppeal certauin decvees which he obtained
formerly for the produce of Detel-mup trees. But fivst these decrees ought to
have been produced in the lower Cowrt ; and secondly, I donot see what good
they ean do iu the fuce of the explivit terms of section 33 of the Khoti Act and
the ruling quoted whove,

The plaintiff preferred o second appeal, The plaintiff’s pleader
having contended during the course of his argument in second
appeal that the Judge erred in not admitting in evidenee the
decrees referred to in his judgment, the High Court adjourned
the hearing, and sent for the record in suit No. 718 of 1898, and
allowed the plaintiff to put it in evidence. The record showed
that the present plaintiff had brought that suit against the
present defendants in respect of the same land to vecover ¢2al

(1) Section 33 of the Khoti Settlement Act (Bombay Act I of 1880) teme
33. The rent payable to the khot by privileged occupants shall be as follows
(namely) ¢

{re) Dy a dhirekari : the survey assessment of his land

(h) by a quasi-dhirvekari: the survey assessment of his land and in addition
thercto the amownts of grain or mouey respectively st forth in the schedule

(ey by an oceupancy tenant: such fixed awount, whether in money or in kind,
as may have been agreed upon or as may ab the thine of the framing of the survey
record, or ab any subscghent period, e agreed upon hetween the khot and the said
tenant ;-

or on the expiry of the term for which any such agreement shall have been, or
shall be made; or if no such agreement have been or be made, sueh fixed share of
the gross annnal produce of the said teuant’s land, net exceeding one-half in the case
of rice land, nor one-third in the case of varkas land, and such shave, if any, of
the produce of the fruit-trecs on the sald tenant’s lund as the Sarvey Officer who
frames the survey record shall deternine to be the customary amount hitherto
paid by occupancy tenants in the village in which the said land 1s situate,
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for the. year 1897-08 and also to recover a sharve of the betel-nub
produce.” The defendants in that case having failed to file a

#, . . s o
B wirxe, ~ Written statement, applied to the Court to give further time

to file ouc, but the application was refused and the Court
awarded the plaintiff’s claim.

Malhadeo R. Bodas for the appellant (plaintiff) :— We contend
that we arc entitled to recover the produce of the betel-nut
trees. Section 33 of the Khoti Settlement Act (Bombay Act I of
1880) deals only withrice and varkaslands and not garden lands,
Betel-nut crop is not a produce of fruit trees, and therefore the
last clause of that section cannot apply. The land in suit is
not garden land. We subwit that betel-nnt should be cassed
as the produce of ordinary land, and the claim being for o
ghare of the produce of the laud, cur whole claim cught to
have been awarded. The fact that the betel-nut trees are uot
mentioned in the Collector’s record does not affect the (uestion.
The entry in the Collector’s record is not final, and the Civil
Courts have authority to vevise or cancel it—Fiflal Atmaram
v. Yesa.D ‘

Further, we contend that the deeision in suit No. 718 of 1808
operates as res jadicale. In that suit the produec of betel-nut
trees was awarded. The defendants . caunct raise the smne
question now in this suib, It is Dbarred under section 13,
explanation II, of the Civil Procedure Code. ’

- Okintamant A. Rele for the respondents (defendants) :—The
entry in the Collector’s record is final under section 17 of the
Khoti Act and the Civil Courts have no power to modify or revise
it. It issilentas tothe produce of betel-nut {vees. Itisan entry
gpecifying the nature and amount of rent, and as such is final—
Balaji Raghunath v. Bal bin Raghoji,® Krishnayi v, Krishuaji,e
Theruling in Haré bin Janu v. Balaji Naragan® relied on by the
Judge applies. The decision in Péthal dlmaram v, Fesa @ is not
in point as it related to an entry concerning tenurve, Section 83
of the Khoti Act relates to three sorts of lands, nawely, varkas

NONG §06) 22 Bow. 95, . (® (189%) 21 Bom, 457,
{2 (1865) 21 Bow, 235, ) P, J, 1895, p. B1%
: ' ) (1506) 22 Bom. 95,
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land, rice land, and land conbaning frait trees, Betel-nub trees
ave fruib treos, If the plaintif is dissabisfied with the entry, his
remedy iz to apply to the Revenue authorities.

" Our nexb contention is that the decision in suit No. 718 of 1898
cannob operate as res judicelz, In that suit no time was given
to the defendants to pub in their written statement. They had
therefore no opportunity of defending the suit. The decree was
in the nature of an ex-jrirte decrce.  As to the value to be attached
to ex-parle decrees in enits for the recovery of rent when the
question of res Fudicole is vaised, we rely upon Modhusudun Shaha
v, Brae,V Goga Purehad v. Tarinee Kenfo®  In suit No. 718 of
1808 no isgus was ral

:d exeept the general issue, namely, whether
or ob the sum clabined was due.  In the present case the cause of
action is different, each years rent Lieing itself a separate and
entire canse of action. If the determination in the previous suib
had heen with raspezet to bitle to recover rent generally and had
not been limited to the rent of a particular year, then the (uestion
would ba 7es judicala, Whe rent claimed in  the present suit ac-
crued due after the decree in suit No, 718 of 1898, The subject-
matter of the two wmits is differont. Al that the Court decided
in thad suif was that a partienlar amount of rent was duc for a
particular year., The present elaim was not then directly and
substantially in iszue. Therefore explanation II, section 18,
of the Civil Procedure Cede has no application—Rogloonaik
Mundul v Fuggut Bundieo,® Punnoo Singh v, Nivghin Singh,®
Modhusudusz Shala v. Brae,® Hyryy Dehari v, Pargun Ahir,©
Nil Madiul v. Brojo NathV) Kailash Mondul v. Buroda S‘z):fzzfari,‘s)
Sorkwm, b v, Rahaman Boksh,® Sulh Lal ~. Bhikhi 09

The next point is, if the entry in the Collector’s record is final,
the question of res judicale does not avise aball,  An issue of law
ean never e ges judicata—Chimanlal v, Bapubhai, @ Paréliasarads
v. Clianalvishng. O

1) (1880 16 Cal. 200, (7} (1893) 21 Cal. 236.
2 (1874) 23 Cal. WL IR, 140, (3} (1807) 21 Cal. 711,
() (1881 7 Cals 214, . (©) (1806) Jhid, 85.

(43 {1881Y 617, 208, (10) (1883) 11 All. 187,
{5y (1889) 16 Cal, 300 (113 (1837) 22 Bom. G6Y,
(5) (1890) 19 T, G50 (1% (1832) 5 Mad, §04,
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The deeision in suit No, 718 of 1898 has the effect of modifying
an entry” which was made under section 83 of the Khoti Act.

- Civil Courts have no jurisdiction to modify such entry. A Court

in which & plea of res juwlicwla is raised can inquirs into the
jurisdiction of the Court which passed the previous decree—
Gurnesh Pattro v. Ram Nidhee

Mahadeo R. Bodas in reply :—The former deeree cannot be said
tobe ez-parte.  Tb was owing to the defendant’s default that there
was no written statement. In thab suit our title to the share of
the betel-nub produce was decided. In the present suit the
question is as to the same title. We rely on Kiskan Salai v,
dladad Khant®

Fucrow, J.:—1 think that the decision in suit No. 718 of 1898
does not bar the defence based on section 33 of the Bombay Act
1 of 1850, The wmere fact that in the former suit £2al on the
produce of betel-nuts may have been erroneously awarded cannot
alter the provisions of the law. It is not alleged that the claim
is founded on agreement. It is based on practice, and for such
a case the law allows the khot to recover only such share, if any,
of the produce of the fruit trees as the Survey Officer who frames
the survey record shall determine to be customary. In these
circumstances I agree with the Distriet Judge in thinking that
no question of resjudicata can avise— Chimanlal v. Bapubhai ® and
Parthasaradi v. Clinnal:kvishna.®

I therefore concar in confirming the deeree with costs.

CraNpAvaRrkaR, J. :—This iy a suit brought by the appellant to
recover thal from the respondents for the year 1898-99. The.
appellant, among other amounts, claims rent for the betel-nut
trees raised by the respondents on the land held by them. The
defence is that under the botkhat prepared by the Settlement
Officer under the Khoti Act, the appellant is nob entitled to claim
any thal in respech of the betel-nut trees.

The first question is whether the claim in respect of the
betel-nuts is 7es judicala by the decision in suit No. 718 of 1898

(13 (1874) 22 Cal. W. R, 301, ‘ (% (1897) 22 Bom. 669,
(2) (1891) 14 ALL G4 i) £1882) 5 Mad, 304.
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of the Second Class Subordinate Judge’s Court at Ddpoli, That
was a suit between the same parties, and the present appellant

claimed in it 4zfer aléa rent in respect of betel-nuts for the year

189705, 1In his plaint in that suit the appellant stated that the
present respondants were “ liable to pay fhul (rent) to the plaintiff
according to practice,” and then he zave the valuc of the fruits
and grain due to him as #hel from the defendants for the year
1897-98, Ife did not specifieally allege that according to practice
he was entitled to vent in respect of the particular kinds of
grain and froit mentioned in the plaint not only for the year
1897-98 bub for every year, nor dil he state that the rates
mentioned in the plaint were the rates preseribed by practice
and therefore applicable to all years. The defendants appeared
and asked for time to pub in a written statewment, but the
Subordinate Judge declined to allow auny time. The only issue
raised in the case was whether the ablideani was proved. The
Subordinate Judge held that it was and that the claim was
correct. Ile accordingly decreed the elaim with costs aguinst the
defendanis. 1t is contended that the decision in that suit is
res judicata, becanse the Court there must be taken to have finally
decided that the plaintiff has aright every year to recover rentin
respect of betel-nuts and that it is no longer open to the defendants
to re-open the question by relying on the Settlement Officer’s
decision. Section 13 of the Code of Civil Procedure says that no
Court shall try any suit or issue in which the matter directly and
substantially in issue has been directly and substuntially in issue
in a former suit between the same parties. In the former suit it
is {rue the plaintitt alleged that the defendants were liable to pay
thal ““aeccordirg fo practice,”” and the (uestion of their liability
to pay thal must be taken to have been directly anil substantially
in issue in that suit as it is in the present. DBub it iy one thing
to say that plaintiff is entitled to claim Z/af according to practice
and another thing to say what that #4aef consists of, according to
the same practice. The plaintiff in his plaint in the previous suib
did not allege what the rate was according to practice, or that,
according to that practice, the defendants were liable to pay #hal
in respect of betel-nuts. Ile merely specified betel-nuts as one
of the items in respeet of which #hal was payable to him for the
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year 1897-98 and the rate at whieh it was payable for that year.
The question of the defendants’ liability in respect of betel-nuts
nob only for the year 1897-98 but for all years according fo practice
was not alleged, and therefore nob directly and substantially in
issuein the previous suib. The defendants were not under the
cireumstances called upon fo plead in defence that, according to
practice, they were not liable to pay #4al in respect of betel-nuts
whether for the year 1897-98 or any subsequent period. The
mle of English law that where the allegation on the record is
nuncertain there is no res judicala is also the rule embodied in
seetion 13 of the Code, It o thing be not directly and precisely
alleged, it shall be no estoppel.”’®  That rule is reproduced in
explanation T of section 13, and before it could o said that the
defendants might and ought to have made their present contention
a ground of defence in the previous suit, we ought to be satisfied
that theve had been in that suit a precise allegation to which the
contention is an answer. All thab the former suit must be held
to have decided is that t2af was payable in respect of betel-nuts
for the year 1897-98, as alleged and claimed in the plaint, and -
not aceording to practice. On these groundsT think the present
claim is not barred as res judicala.

/Q.lL the merits we agree with the lower Courts in holding that
nnder the botkhat the plaintiff is not entitled to claim rent in
regpect of betel-nuts,  Wo therefore confirm the decree with costs,

Decree confirmed.
()00, Litt, 3523,



