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the land unless the parties can (witliout p.rejudice to any right of
appeal) agree as to the same the lease to ruu from the 8th of
December 1900 and the rent thereby reserved to run from that
date; and there must be an undertaking by the Municipality to
pay the rent that has accrued in the interim.

In case the Municipality elect not to take a lease as above pro-
vided, then there must be a decree for a sum to be hereafter
determined for use and occupation from the Sth of December 1900
subject to the set-off hereinafter mentioned.

And there must be a decree in favour of the Municipality for
the amount paid by them in excess of their obligations up to the
Sth of December 1900, and this amount will be set off against the
rent or amount payable for use and occupation as the case may lie,
I have on the score of convenience taken the 8th of December
as the appropriate date having regard to what evidently was the
understanding of the parties.

We will deal with the costs and possibly other details in the
decree when we learn whether the Municipality intends to avail
themselves of the declaration we have made in their favour.

Decree varied.

Attorneys for appellants,— Messrs. Crawford, Brown ~ Co,
Attorney for respondent:— B. F. Nicholson, Esquire, Solicitor to

Government.
A. H.s. A
APPELLATE OIYIL.
Before Mr. Justice Chandavarlcar and Mr. Asian.

ATMABAM GANOJI NAIK NALVADB (oeiginal
Appeliant, v. BALKEISHNAMAHADJI PAEULEKAR (oeiginal

Defendant), Respondent.*
Decree—'Execuiion— Fraud u”on the Court.

B (defendant) obtained two decrees against R, ono for Rs. 150 aad tlie other for
Es. 750, the letter amount being payable by yearly fnstalmeuts of Es. 250 eacli.
About the same time, Iv obtained a decree ag-ainst E for Es. 47. B presented a

* Se-"nd Appeal No. 462 of 1903.
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for tlio recovery of P.s. 132-7-9 under Ms lii'st decree; and K also
aljout that time presented liis clarlcJiast to execute his decree. B then presented
anotlier darhhast in respect of money due under hiji second decree, in which he
prayed for rateable distribution under section 294 of tho Cvil Procedure Code
(Act 211V of 18S2). In his first darhhast B prayed for attachment and sale of
the property belonging to R : and tlio property was accordingly placed Tinder
attachment. Subsequently Emadj an application to the Court to allow him one
month’s time to raise money in order to satisfy Iv's decree and also the first
decree of the defendant. Tho Court granted him one month's time and issued
to him a certificate, as regnii’ed by :-action 805 of the Civil Procedure Code (Act
X1V of 1882), which exjires™iy directed that the amount realized by sale or
mortgage of tho property should bft paid into Court and not to the judgment-
debtor. The property in dispute was sold by E to the plaintiff privately ; and the
plaintiff made two applications to the Court in which he stated that ho had
pj~odaced before tho Nazir an amount of purchase money sufficient to satisfy K's
decree and the first decree of B, and prayed that the property might be released
from attachment. The Court granted the applications; but B on the same day
applied to tho Court ashing the Court not to confirm the sale and withdraw the
attixchment, as the-sale to the plaintiff was made to defeat his later decree. Tho
Court held the sale to be fictitious and fraudnlont. B then got tho property
attached and sold in execution of his later decree and purchased it himself with
tho permission of the Court. The lilaintiff, shortly after this, filed a suit agaiiist
B to recover possession of the property.

Held, that under the circumstaiices it was clear that a fraud wns practised
npon tho Court, aud that therefore the purchase by the plaintiff was vitiated by
tho fraud.

A purchase, which has received tho sanction of the Court, will not bs set aside
upon slight grounds, but if the approval of tho Ootirb is obtained by misrepre-
sentation, or by withholding of material information, through the absence of which
the information furnifohed is misleading, the Courtwill treat such misrepresentation
or withholding as fraud and act accordingly.

Boswell v. followed.

Second appeat from the decision of Maliadev Shridharj First
Class SuTbordinate Judge™ A. P., at Ratnagiri, reversing the decree
passed hy M. M. Bhatt, Subordinate Judge of Malvan.

Suit to recover posseswion of iminoveable property.

Balkrishna Mahadji Parulekar, the defendant™ obtained two
decrees against Ramehandra Sadashiv Kirloskar : the one in suit
No. 9 of 1897 on the 12th February 1897 for Rs. 150 aud the
other in suit No. 379 of 1898 on the 19th May 1899 for Rs. 750.

(1) (1884) 27 Ch, D. 424 at
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The SGCond decree for Ks. 750 was made p<ayable by vyearly
instalments of Rs. 250 each, the first instalment being directed
to be paid in January 1900. There was a third decree obtained
b}- Anarit Laxiiman Kunte against Raraehandra Sadashiv"
Kirloskar for Rs, 47.

The defendant made darhhast No. 67 of 1898 for the recovery
of Es. 182-7-9 under his decree No. 9 of 1897. It was presented
on the 1st February 1898, and soiight to realize the amount by
the attachment and sale of the property in suit. Anant Laxman
Kunte also applied {darhhast No. 5 of 1899) to execute his decree.
The defendant then presented another darMad (No. 425 of 1899)
on the 14th November 1899, seeking payment of the amount
amended by his decree No. 379 of 1898 by rateable distributioa
of the assets (section 295 of the Civil Procedure Code, 1882) which
might be realized by sale under his darhhast No. 67 of 1898 and
Anant Luxman Kunte’'s darMaat No. 50f 1899. As the property
was souglit to he attached and sold in execution of Lis decree
No. 9 of 1897 and Anant Laxman’'s decree, the defendant did
not appl}- for attachment and sale under his second darhhast,
but only prayed for rateable distribution. Again, this decree was

made payable by instalments which had not fallen due when the
darlchaH for execution was made, but the defendant prayed that
in case the sale on the two other darhhasts did not take place mitil
after the due date of the instahnents, the whole amount of the
decree should be paid him out of the assets by rateable dis-
tribution.

The attachment placed on the property in suit of Ramcliandra
Sadashiv Kirloskar in execution of defendants darlchast No. 67
of 1898, was sought to be raised by Narayan Vinayak Joshi
(father-in-law of Ramchandra Sadasliiv), who claimed to Lave
purchased the property from its owner Ramchandra Sadashiv
under a registered sale-deed, dated the 1st July 1896, and con-
tended that the property belonged to him and was not liable
to be attached and sold in execution of a decree against Ram-
chandra. On the 12th November 1898, the Court held that the
sale was not a horidfiU transaction and confirmed the attr.climent.

The property in dispute was then sold at a Court-iiiale, but
on the 17th June 1899, Jlamchandra Sadashiv got the sale set
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aside on the ground of material irregularity in the publication
of the sale resulting iu the price raised being inadequate.

On the 20th November 1899, Ramehandra Sadashiv applied,
to the Court for one month’s time to raise by privately moftgag-
iag or selling the property undec attachment the amount for which
the dar™hasts Nos. 5 of 1899 and 67 of 1898 were made. In this
application the darJcliasi presented by the defendant in execution
of his decree No. 379 of 1898 was entirely ignored ; but the
certificate under section 305 of the Civil Procedure Code (Act
X1V of 1882) which was asked for in express terms mentioned
the defendant's second dark/iast along with the other two. The
Court granted the certificate asked for. It stated that the per-
jniission to sell or mortgage his property privately was given to
Ranichandra Sadashiv on the express condition that the amount
for which the sale or mortgage might be made should be paid
into Court and not to the judgmeut-debtor.

On the 13th December 1899, Ramehandra Sadashiv executed a
sale-deed of the property to the plaintiff. In the sale-deed the
Courtis permission and the certificate under section 305 of the
Civil Procedure Code were ignored and the sale was made a
purely private sale. The consideration for the sale was recited,
in the sale-deed as Rs. 184-10-0 the amount of the defendant's
decree No. 9 of 1897, and Rs. 50-11-6 the amount of Anant
Kunte’s decree, and Rs. 564-10-6 received in cash. With regard
to the sale-deed, dated the 1st July 1896, passed in favour of
Narayan Viuayak Joshi, the sale-deed recited ‘Hhat the sale has
been declared by the Maivan Second Class Subordinate Judge”s
Court to be a bogus transfer, but we have privately settled the
amount of that purchaser and paid it off.”~ The plaintiff tlien
paid into Court only the amount sufficient to satisfy the defend-
ant\s first decree and Anant Luxman’s decree; and applied to
have the attachment raised. The Court raised the attachment.
But on the same day, the defendant applied to keep up the
attachment, contending that the sale to plaintiif was fictitious
and fraudulent. The Court found that there was suspiciously
undue haste in coimection with the raising of the attachment;
and granted the defendant's application.

The defendant thereafter got the property attached and sold
in execution of his second decree ; and purchased it himself with
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the permission of the Court. The plaintiff-did not intervene to
prevent fche'sale, though a notice was issued to him in the execu-
tion proceedings under section 287 of the Civil Procedure Code
(Act X1Y of 1882).

The plaintiff then brought a suit to recover from the defendant
the possession of the property, basing his title on the sale-deed
dated the iSfch December 1899.

The defendant contended, that Ramchandra Sadashiv
executed a nominal sale-deed without consideration in favour of
the plaintiff; and that the deed in favour of the plaintiff was
executed by Eamchandra in fraud of and to defeat the claims of
his creditors.

The Court of first instance held that the plaintiff's sale-deed*

was valid and bondfide transaction; and decreed the plaintiff's
claim. .

On appeal this decree was reversed and the plaintiffs claim
dismissed by the lower Appellate Court, it being of opinion that
plaintiffis not a lond fide purchaser, but is merely” a substitute for
Ramchandra”s father-in-law to screen the property

The plaintiff appealed, to the High Court,

G. E. Setahad (with him S. G, Goyaji) for the appellant.

M. B. Chatilal for the respondent.

Chandayaekae, J. — Whether section 53 of the Transfer of
Property Actj upon which the judgment of the lower™Appellate
Court proceeds, is applicable to this case or not, it is clear upon
the facts found proved by that Court that the sale, under which
the plaintiff claims, was the result of a fraud practised upon the
Court, whose sanction was necessary to give it validity, and
that the plaintiff was a party to that fraud. The facts are that
the defendant Balkrishna obtained two decrees against Eam-
chandra Kirloskar, one in suit No. 9 of 1897 for Rs. 150 and
the other on the 19th May 1899 for Rs. 750, this latter amount
being payable by yearly instalments of Rs. 250 each. About
the same time one Kunte obtained against Kirloskar a decree for
Rs. 47. The defendant presented darJchast No. 67 of 1898 for
the recovery of Rs. 182-7-9 under his first decree and Kunte
presented his darlchaat No. 5 of 1899 about the same time. The
defendant presented anothS: darkhast) No. 425 of 1899, in respect
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"of money due under his second decree, and in that darlcliast ho

prayed for rateable distribution under section ,294 of the Civil
Procedure Code.

Now™ on the 20th of November 1898, Kirloskar made an
application asking the Court to allow him one month’s time to
raise money in order to satisfy Kuute”s decree, and also the first
decree of the defendant. The Court granted him one month’s
time and issued to him a certificate as required by section 305
of the Civil Procedure Code, authorizing a piivate sale or mort-
gage of the property now in dispute. The certificate expressly
directed that the amount for which the sale or mortgage might
be made should be paid into Court and not to the judgment-
uebtor. The property in dispute was then sold to the plaintifi"
privately. The plaintiff made two applications to the Court,
Exhibits 61 and 62, on the 13th December 1899, in which he
stated that he had produced before the Nazir an amount of the
purchase, money sufficient to satisfy Kunte”s decree and the
defendg™nt's first darhhast. He, therefore, prjiyed that the pro-
pertymight be released from attachment.

It will be observed from these facts that, in the first place, the
purchase money was not deposited in Court as required by the
certificate. The plaintiff knew that he was buying the property
under section 305 of the Civil Procedure Code and must be pre-
sumed to have had knowledge of the condition in the certificate.
It is true that the Court granted his application for the deposit
of an amount sufficient to satisfy the two dccrees, but both the
Courts find that there seems to have been something suspicious
about the time and the circumstances under which these applica-
tions were made to the Court. The applications were made at
5 p. M. and the Court was not informed of all the facts. The plaintiff
ought to have drawn the Court’'s attention to the condition in
the certificate if he wanted to be'relieved from compliance witli
it; but he suppressed the fact to derive advantage as against
the defendant. Upon these findings oi: fact a fraud upon the
Court is clearly established to bring the case within the principle
of Boswell v. that “ & purchase which has received the

(1) (1884) 27 Ch. D. m 454,
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sanction of the Court will not be set aside upon slight grounds :
bub, if the approval of the Court has been obtaiaed by misrepre-
sentation, or by the withholding of material information, through
the absence of which the information famished is misleadino-, fche
Court will treat such misrepresentation or withholding as f*aud
and will act accordingly/” The plainti®i“s purchase is therefore
vitiated by the fraud practised on the Court.
For these i;;easons we confirm the decree of the lower appellate
Court with costs.
Decree confirmed,

=R 11

rULL BENCH.
APPELLATE CIVIL.

Sir L.H. Jonlcins, K.O.1.E., ChipfJustice, Mr. Justice
Mr. Justice Batty and Mr. Justice AsiO7i.

MANILAL HAE.GO7ANDAS ~"oaroiiirAL P iaintiff), Applicant, V.
YANMVLIDAS AMRATLAL (original DjiFENDANIi), Opponhbt.*

Civil Prccedure Code (Act X IV of 1S32), section S25—Referenae io arbi-
tration— AvoxrJdi— Question.tohet,her thi matter !tud been referred and ait
award had been mads— Question which the Courtcan and ouffkt to decide.

When an applica-"ion is mada undar soction 525, Civil Procedare Coda (Act
X1V of 1832), to fila an award as an award male in the matter which had been
referred to arbitration, the qaesfion, if raised, whether the matter had been
referred and an award had bean made thereon, is one which the Court to which
the aforesaid application has bean made cin and ought to decide.

Sam'd Nathu v. Jjishanlccir™ i explaltieil..

The princip’o of Stare derids is of iindoubted value in its hearing on the law
of propdrty, but the doctrine is not of the same irnportancj in the depavtment
of pruc 'dure wlion th-3 practice of one Court is to he brought into conformity
with the settlai practica of other Coarts and the plain terms of the Code.

Application’ under the extraordinary jurisdiction (section 622
of the Civil Proaedure C )de, Act XIV of 18S2) against the order
of N. V. Sauiant, xvdditional Second Class Subordinate Judge

=Application No. 7 of 1.'05, under the extraordinary jatisdictiou*
U) (1S81) 9 Bom. 254.
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