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enable his son^s widow to divest an estate that had devolved by 
inheritance on heirs, who did not derive title through the son.

I can find no sanction in the cases for such a view j in the 
Bamnad casê  ̂ it is the father-in-law, i f  alive, that is described 
as competent to give an effective assent to an adoption ; while to 
treat his consent as operative after his death would be to extend 
to fresh conditions a widow^s power of divesting contrary to 

the general tendency of the Courts, from the Privy Council 
downwards, in favour of limiting the exercise of the power 
of adoption by women after the death of their husbands/’— 
Chandra v. Gojarabaî '̂̂ ,

For these reasons, the decree of the lower appellate Court 
must be reversed and the suit dismissed with costs throughoufc.
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G. B. E. Decree reversed.

(1) (1868) 12 M. I. A. 397 at p. 442. (2) (1890) 14 Bom. 463 at p. 472.

APPELLATE CIVIL.

Hefora Sir L , JT. Jenkins, E.C.I-JE,, ChieJ" Justice, and M r. Justice Aston,

IIAJYA t a l a d  IMA.M ( o r i g i n a l  D e f t s n d a i t t ) ,  A p p e l l a n t ,  v .  BAL- 
K R ISH N A  GAN (^ADHAB ( o r i g i n a x  P l a i n t i f f ) ,  E e s p o n d b o t . *

Ijxiid Revenue Code {Bom. Act V  of 1879), section — InCirnddr—  
Grantee ofB,oyal share o f r&oenue or o f soil— Mirdsi tenant— ^nham^mcnt 
of ■rent— Sheri lands— Contraetml relation— Usage o f  the locality— B n- 
hancement to h e  just and reasonable,

A grant to an Indmddr may be oither of the Eoyal shara of revenue or of 
tho soil; but ordinarily it is of the former dosoription and tlie bnrdeii rests on 
tlio Inflmdiir to sliow that he is an alienee of tte soil.

1905.
March 27.

Second Appeal No- 6|9 of 1904.
. (1) Beotioa 83 of the Land Revenue Code (Bom. Act V of 1879)

83. A person placed, as tenant, in possession of land by another, or in that capa
city, holding, taking or retaining possession of land permissivelyfrom or by sufferance
of another, shall ho regarded as holding the same at the rent, or for the services, 
agreed upon between them; or, in the absence of satisfactory evidence of such agree
ment, at the rent payable or services renderable by the usage of the locality, or, if
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Where an Indmddr is alioneo only of tlio land revoune, tlion lils rolutioiis 
towards those wlio hold land within the area of the Indm grant vary aoeording 
to coi’fcain well rocogiiixcd principles. If the holding was created ])riur to tlio 
grant of the In4m, then the Tniuiidtiv as such can only claim land rovouno or 
assessment; for he has no intercsb in tho soil in rospecb of which rent would 
1)0 paid; blit if tho holding be lator in its origin than tlio Iniin graTit, tlion 
the lands comprised in such bolding would bo tho Sheri lands oO tho luamdar 
and ho would be entitled to plaoo tenants in po330.H3ion oi: them, ove]i. if only 
a grauteo of rovenue. With reapecb to tho latter clasa of holdint?, divocfc 
contractual relations would bo establisbod heliwocn tlio InAnidar and the 
holder. I f  no such contract can bo provvid, rooourso must bo had to siMstion 83 
of tho Land Hevenixo Code (Bom. Act V  of 187!)}. In the absenco of satia- 
faotory evidence of agroomonf, tho rent is that ]>ayable by the usago of tho 
locality and failing that, such rent as, having rugard to all the oirouniatancos 
of tho case, shall be just and reasonable.

In a suit by an Iniimdar to euhanco rent of Minis land, it must bo detor- 
niined whether what was paid was rant aud whothar thw Iu:imd;ir has a right 
to euhanco as against ono who holds on tho same torma as tlio dofondanb doos ; 
the tost is whether tlioro has been any and what enlianoenient according to tho 
usage of tho locality in raspoct of land of tho same description held on tho ĵ amo 
tenure.

S e c o n d  a p p e a l  from tlie decision of T. Walker. Districfc Judffo' o
of Belgamn, confii’iiiiug the dccrec o£ V. Y. Wagh, Second Class 
Subordinate Judge.

The plaintiff sued for a declaration that he was entitled to 
enhance the rent assessed on the land in suit from Rs. 7 to

tliere be n o  such  agroemenfc or  usage, sh all be prosiiinoil to  h o ld  a t  sn ch  ro u t iis, 
h av in g  rega rd  t o  a ll the circu m stan ces o f  the caS3, shall be ju s t  an d  reasou ab lc .

Aud where, by reason of the aatiquity of a tonincy, no satisfactory evideuco of its 
commencement is forbbcaming, ami there is not any such evidoucie of the period of 
its intended duration, if any, agreed upon bebwoeu tho landlord and fcenant> or thoao 
under whom they respeetiv̂ cdy claim titUv or any ujagj of the loealiby as to duration 
of such tenancy, it shall, ag against tho imaicdiabo lindlord of the tenant, be pre- 
s a m e d  to bo co-oxtensivo wibh tho duration of tho tenure of such laudlord aud of 
those who derive title under liim.

And whei'o thoro ij iio satisfactory evidence of tho capacity in which a person in 
possession of laud in respect of which ho rendors service or pays rent to the 
landlord, received, holds or retains possesiiou of tho same, it shall i)0 presumed that 
ho is in possession as tenant.

N oth in g  contained  in  th is  section  shall a ffe ct tho r igh t o f  tha la n d lord  { i f  h o  h ave 
tho sam e either b y  virtue o f  agi-eemeufc, usage o r  otherw ise) t o  e n h a n ce  th e  rou t p a y 
a b le , or services renderable b y  tho ten an t, or  bo evicfc the tonaub for  n o n -p a y m e n t o f  
th e  rent or non-rend ition  o f  the services, e ith er  respective ly  o r ig in a lly  fi x od  oi,’ d u ly  
enhanced as aforesaid .
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Rs, 60 per annum and to rccover possession of the land if the 
defendant wtis not willing to pay the enhanced amount. The 
plaintiff alleged that the village of Hndli in which the land was 
situate belonged to Sayad Saboo Saheb alim Mahamad Saheb 
and others as Indmdars who took from t!\e plaintiff Rs. 19^000 
on the mortgage of the land ia Septomlier 1891, and allowed an 
award and a decree framed in the terras of the award to ho 
passed in plaintiff’s favour, that the plaintiff had̂  therefore, 
become the owner of the land in the terms of the decree; that 
the land was held by one Apaya valad Karia on the annual 
assessment of lis. 7, that as other people began to offer higher 
assessment to the plaintiff, he gave to Apaya a notice to pay 
higher assessment or to quit the land and that on Apaya’s 
failure to do either, the plaintiff having proceeded to take pos
session, he was obstructed by the defendant on the ground that 
he had taken the land from Apaya in mortgage and sale.

The defendant answered inter alia that the plaintiff was nob 
the Indmdd,r of the land and had not acquired the rights of the 
Inamdtlr, that though the plaintiff might have acquired the right 
to the land from the In'Jmddr he could not enhance the assess
ment on the iand̂  that under the survey settlement introduced 
in the village the Mdji dlcdr (former rent or assessment) of Rs. 7 
was fixed by the settlement, that the defendant had purchased 
the land from Apaya and the plaintiff had no right to claim it 
from him and that Apaya could not surrender the land in 
plaintiff’ s favour after selling the same to the defendant*

The Subordinate Judge found that the plaintiff was mortgagee 
with possession and as such stood in the Inamdar’s position, 
that ho had the right of enhancing the rent to a reasonable 
extent, that he was entitled to oust the defendant if the latter 
failed to pay the rent fixed by the Court and that the plaintiff 
was entitled to receive rent at the rate of Rs. 35 per year, and, on 
the defendant's failure to pay the same, to eject him from the 
land. With respect to the defendant’ s tenure he made the 
following observations :—

The pliiiiitifJ: Las tlio right of holding the lands assigned to him by the award 
till he is rodoemod. The award, in claxiso 8 o£ it, provides tliiit the plaintiff 
is givei  ̂ tlie right of enhancing the rent of th» lands tissigxxed by the award.

B <t04i—2
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TJie defendant’s learned Vakil contends that thin powcv must liavc been given 
with respect to tlie Sliori landfl conveyed l)y tlie avaid. But tlio award doos 
not make any distinction botwoon tlio Sheri and Kliuta lands hold by ionants. 
The powerj tlieroforo, muah bo held to apj^ly to all lands of which the rout conld 
be enhanced by the Inamdeir.

We have, therefore, to consider the cliaractor ol! tl\e defendanfw boldin'*'. 
The land in question was the Khdta land of one Apaya bin Karia (wituoas 47). 
It appeals that the land was enjoyed l)y Apaya’s faaiily from the time of liis 
father or grandfather, an Khatedar holder, under tho IniUndar. "riie M^ji 
dkar or rent that was being paid was Es. 7.

The defendant took tho land in mortgage from Apaya on 22nd March 1901, 
forEs. 300. The defendant lator on obtained a deed of sale, Exhibit 2(j, on 
29th April 1903 from Apaya for Rh. 500. Apaya aays that ho Bold tho land 
to the defendant for Rs. 500, ont of wliiclv Es. 300 was tho mortgngo debt and 
that Es. 200 -were agreed to be paid to A paya by defendant after tlio diapiite 
that arose regarding the tenure of the land was finally decided Exhibit Ji7). 
Tho defendant claims to havo acquired all tho rights of Apayn, iu the land by 
reason of tho mortgage and the sale. I’or tho puvposos of this suit it may be 
held that the defendant has come in place of Apaya so fur as plaintiiT’a right 
to the enhancement and to ejectmonb !U?e concerned.

The defendant contends that the survey settlement is introduced into the 
village. But the evidence of the Kulkarni of the village, witness 40, shows 
that it has not beon introduood and there is uo satisfactory evidence to show 
that it has been introduced. The faot, if it were true, oould be proved by tho 
defendant.

The defendant’s position is, therefore, that of a Khdteddr holder in lujini 
village not subject to survey settlement. In the case of Vishvanath Bhikaji 
D. Dhonda^pa (I. L. R. 17 Bom., ji. 478), it has been kid down tliat MinlsdArn 
iu an Indm village cannot ahvays claim to hold at fixed rent. Tho rent could 
b e onhancod witliin the limits of cnstora.

On appeal bj’- the clet'endaiit the Judge fully agreed wifch the 
view of the Subordinate Judge and conllrmcd the decree.

The defendant preferred a second appeal.
K, H. Kelhar for the appellant (defendant) :— Both the Ooucts 

have found that the land is the Khata laud of Apaya and that 
he is a Mir^sddr. He paid uniform assessment of Rs. 7. The 
Courts have not found wliether Apaya’a holding camo into 
existence prior or subsequent to the grant of the Iniim. Ib is 
also not found whether tho ludmddr is the alienee of the soil or 
of the Royal share of revenue. I f he is the alienee of the soil, 
he would be entitled to rent j if not, he would be entitled to 
assessment.
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Tho assessment has been unduly enhanced from Es. 7 to 
Es. 85. Enhancement should be fair and equitable. The plaintiff' 
is a mortgagee from the Inamdar and as the right to enhance 
the rent or assessment has not been mortgaged, plaintiff’s suit 
for enhancement cannot lie. The plaintiff has waived his right, 
if any  ̂ by the acceptance of rent at the old rate after service of 
notice.

C. A. Rele for the respondent (plaintiflP) :—The defendant’ s 
position is that of a Khdtedar holder in an Ind,m village not 
subject to survey settlement, so rent can be enhanced within 
the limits of custom. Apaya had been hitherto paying uni
form rent of Es. 7. It was not necessary to find whether 
Apaya's holding was created prior or subsequent to the grant 
of the In^m, as this point was not raised in the pleadings. The 
question whether the Inamdar is the alienee of the soil or of 
the revenue, generally arises in contests between the Govern' 
ment and tho Indmddr, It cannot arise between the Inamdar 
and the occupant. The decided cases do not make any distinc
tion of this sort. This point also was not raised by the defend
ant in the lower Courts.

It cannot be said that the rent has been unduly enhanced 
from Es. 7 to Es. 35. The Commissioners report shows that 
the land would yield rent of Es. 60 per year. The enhancement 
is, therefore, fair and equitable.

Clause 8 in tho award decree. Exhibit 30, gives to the plaintiff 
tho right to enhance rent, therefore, the plaintifi' is entitled to 
recover enhanced assessment. The plaintiff has not waived his 
right to enhancement. There is no evidence that he accepted 
rent at the old rate after the service of notice.

The following authorities were cited during arguments 
Trataprav Gtijar v. 13ayaji ; VisJivanath Bhihaji v.
Dhonda]pjpâ ^̂  Uari Joti v. ’Narayan AcJiaryâ ^̂ ', ' Saclashiv v. 
RamJcrishiâ '̂ K

J e n k i n s ,  C. J.:— The plaintifE seeks a declaration that he is 
entitled to enhance the rent of the plaint land j and he further 
prays for possession of that land in case the enhanced rent is not 
paid, and also for payment of the rent at the'enhanced rate.

1906.
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(1) (1878) 3 Bom. 141.
(2) (1892) 17 Bom. 475.

(3) (J869) 6 Bom. H. 0. E. (A, C, J.) 23,
(4) (1901) 26 Bom. B56.
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The principal quostion iŝ  wketlicr the plaintiff lias a right to 
enhance  ̂ and on this both Courts have j)ronouncod in liia 
favour.

The Courts have found that the plaintifi is an Tniiind;u’, and 
Iboth spoak of tlie defendant as a Miviisi tenant, 'riicy have 
failed, however^ to investigato the precisc character of the rela
tions between the parties, and in this the judgments are wanting 
in a material particular.

A grant to an Inflmdar may he either of the Royal share of 
revenucj or of the soil; but ordinarily it is of the former de
scription— Krishnarav Ganesh v. liangra'ô '̂̂ , liatnehandra v. 
VenJcatraô "̂ ^

The burden rests on the Inainditr to show that he is an alienee 
of the soil.

In this case the Sanad lias not been produced, and unless and 
until this is donej it must be assumed that the grant is of the 
Royal share of revenue.

\Yhen an Inamdar is an alienee only of the laud revenue, then 
liis relations towards those, who liold land within tlie area ol: tlio 
Inam grant, vary according to certain well-rccoguixed conditions.

If the holding was created prior to the grant of the Inrtnî  
then the Infimdar as such can only claim i ind revenue oi: assess
ment ; for lie has no interest in the soil in respect of which rent 
would bo paid.

AVe say the Iniundar as mch, because prior to the Tnrtm grant 
lie may have had occupancy rights and ho may liave croaterl a 
tenancy thereout, which survived the InAm grant.

But the holding may bo later in its origin than the Iiiftni 
grant; thus the lands may have been unoecupicd at the date ot‘ 
the IniAUi grant, or tlie occupation l ights, that then existed in 
them, may have lapsed.

These would be Sheri lands, and tlû  Inanuhu’, even if only u 
grantee of revenue, wovdd be cntitlo'l to place tenants in j^osses- 
sion of them, not by virtue of any interest in the soil— {ex 
hijpotliesi he has none),— but as being entitled to make the most 
he. can out of then:i by way of revenue—JiVy; « £ . ' / / « v. Vonhit- 

Qanpatmv TrimhaJc Tniwardhan v, Gatiesfi Baji
■ (1) (1867) 4 Bom. H. 0. li., A. 0, J. 1. (3) <1882) C I’.oin, 508 at p. 608.

(2) (1882) 6 Bom. 598 at p. 602. . (4) (1885) 10 Bora. 112 at p. 117.
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Tho difference between the two classes of holdings is obviaus ; 
in the last, direct contractual relations would be established 
between the Inanidtlr and the holder.

If these contractual relations are defiaed by an express con
tract, o£ whicli there is evidence^ then the rights of the parties 
must be determined by that contract. I f no such contract can 
be proved, then wo must have recourse to the criteria prescribed 
by law for determining their rights.

And here section 83 of the Land Revenue Code (Bora. Act V 
of 1879) comes to our aid. It is thereby provided as follows : —

83. A  person placech as tenant, in possossion of land by auothor, or ia that 
capacity, lioldiiig, taking or retaining possession of land perinissively from or 
by sufferance of another, shall be regarded us holding the same at the rent, or 
for tlio services, agreed upon between them ; or, in the absence of satisfactoiy 
evidence of such agreement, at the rent payable or services renderable by the 
usage of tho locality, or, if there be no such agreement or usage, shall be pre- 
snmed to hold at sucli rent as, liaving regard to all of the ciroumstanccs of the 
case, shall be just and lensonable.

And where, by reason of the antiquity of a tenancy, no satisfactory evidonce 
of its commoncement is forthcoming, and tlioxo is not any such evidence of tho 
period of its intended dnration, if any, agreed upon between the landlord and 
tenant, or those under whom they respectively claim title, or any usage of the 
locality as to duration of such tenancy, it shall, as against the immediata land
lord of the tenant, be presumed to be co-extensivo with tho duration of the 
tenure of such landlord and of those who derive title under him.

And where there is no satisfactory evidence of the capacity in which a person 
in possession of land in respect of which he venders service or pays rent to the 
landlord, recoivod, holds or retains possossion of the same, it shall be i>rosumed 
that he is in possossion as tenant.

Nothing contained in this section shall affect tho right of the landlord (if he 
have tlie same either by virtue of agreement, usage or othorwise) to enhance 
the rent payable, or services renderable, by the tenant, or to evict the tenant for 
non-payment of the rent or non-rendition of the services, either respectively 
originsdly lixed or duly enhanced as aforesaid.

This section tlien shows us how to ascertain the rent payable 
and tho duration of the tcnancy. With tho duration wo have 
no concorn, for̂  as wo have said, the Courts have determined 
that tho defendant is a Mirsisi tenant. We need only consider 
what is payable by him.

In the absence of satisfactory evidence of an agreement, the 
rent is that payable by the usage of the locality, and, failing

3905.
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that, such rent as, having regard to tall tlio cireiiinstances of tlio 
c a s e ,  sliall be just and reasonable. Then tlio section goes on to  
provide for enhancement; and this is permissible if the landlord 
has the right by virtue of agreement, usage or othcrwi.se.

What has hitherto been payable wo know ; all that has to be' 
determined is the right to enhancc.

In the first place, it must bo deternuncd whether what was 
paid was rent, and then whether the Lidmdilr has the right to 
enhance as against one who holds on the same terms as the 
defendant does. Agreement is out of the case, but it ia said that 
the enhancement sought is sanctioned by usage ; this, therefore, 
should bo proved.

It ia not enough to see what may have been done in rcspect 
of holdings of a difterent class; the test is whether there has 
been any, and what, enhancement according to Tisagc of the 
locality in respect of land oE the same description held on the 
same tenure.

It was said by Melvill and Kemball JJ. in Lalcshmrm v.
real question appears to us to be, whether the 

rent claimed by the plaintiff is a fair and equitable rent, and such 
as, according to the custom of the country, is leviable on Miras 
land of the description held by the defendant

This was not a decision on section 83 of the Land Revenue 
Code, but it enunciates a relevant principle.

These are some of the considerations by which a Court should 
be influenced in dealing with a claim to cnhanoe ; but, as far as 
we can see, they found no place in the discussion before the 
lower Courts in this case.

The issues appropriate to the question now in dispute are 
these ;—

1. Was the Inclni grant, of the soil, or of the Royal share of 
revenue ?

2, Was the defendant, or any predecessor in title of liis, in 
possession of the lands in suit at or before the date of the grant 
in In îm under which the plaintifi' claims ?

(1) (1878) 3 Bora. 145 f, m
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3. If so, was he in possession at that time as tenant of the 
person to whom the Indm grant was made, and had he Miiasi 
rights ?

4. Is ifc rent or assessment that is payable ?
• 5. Has the plaintiff the right by virtue of usage or otherwise 
to enhance as against the defendant ?

6. I f  there is a right to enhance, then to what extent can the 
enhancement ho made having regard {a) to the usage of the 
locality in respect of land of the same description and tenure, 
and (h) to what is fair and equitable ?

Return in two months.
Parties at liberty to adduce fresh evidence.

Issues sent down.
o. B. R.
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CEIMINAL APPELLATE.

Before M r. Justice Hiissell and M r. Justice

EMPEROR V. EAM PE ATA P  MAGNIRAM.^^

Indian Factories Act ( X V  of 1881), sections 12, 15 (i) (e)W— Fencing 
Machinery— Manager— Occwpieir— Liability-

The accused who was the manager of a ginning factory at Dhulia resided in a 
part of the premisos on whiclx the factory staod. lie Tvas charged tinder sootiou

* Criminal Appeal No. 595 of 190-i.
(0 The Indian Factories Act (XV of 1881)> sectious 12 and 15 (1) (e) run as follows ;—  

Section 12.— (a) Every fly-wheel directly connected with a steam-englue, water- 
wheel, or other mechanical power in any part of a factory, and every part of a 
steam-engine or water-wheel,

(&) overy hoisb or toaglo near which any person is liahle to pass or be employed, 
and

(e) every other parb of the machinery or mill-gearing of a factory which may, 
in the opinion of the local Inspector, ho dangerous if left unfenced, and which he 
may hare ordered to be fenced, 

shall, while the same is in motion, bo kept by the occnpier of such factory 
securely fenced.

Section 15.—Any person who, in breach of tliis Act or of any order or rule 
nwde thereunder,—

(e) ncglects to fence any machinery or mill-gearing in any fac tory 
* *  # » »  

shall be punished with fine which may extend to two hundred rupees.
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