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favour was not valid. He accordingly dccrecd tluv plaliitiilV 
claim.

Against tliis doci.sion the dcfondaiits a,ppealed to the l.figh 
Court.

B. A . Khare for tlio appellants.
r .  G. Bhundarhar (witli V. K. hJial.avdekar) for roHpondonts.
Candy, J. :—W c agree with tlic I)i,strict Judgo that this ease i» 

governed by the decision in CJiinava v. .lilibiianijandâ ^̂ , and that 
the danchter of a Hindu vautandiU’ is not diu’inL( tho liretime ofO O
her father a vatamlai’ of tho same vutau within tho provisions of 
section 5 of IJonibay Act I I I  of 1871 as anieudod by Hoiubay 
Act V  of 188G. "Wej thei'cfore, couliriu the decree with costs.

cn (lS‘.t7) 21 Bom., 7S7.

1809. 
March 28,

\

APPFJ/LA/rE CIYIL.

\
T(i‘fot'c. M r. Jtisik-f Acthhj C h ief Juslii'c^ <tnd M r- Justh r

yj'lJSTDOOLAL N A N D L A b  ( o iu g t n a l  L k i 'e n o a n t  IS'o , 1*2), A i 'i ’ rai A .vr, 

K I S H O l l I L A L  M K i r r A J i l l A I  Axi » a n o t j [ ku (o k k h n a l  1’ l a in t ik j .'s), 
O p p o n e n t s .*'

Cirll Trocediirc CoJe {.\c( A ' / T  .1882), A r .  lO S -H m n l/ Cmi.’ie C o u A —  

Edvparto dci;rco~H<di-''fiiciii'n o f the dcrrcfi— ApjiHcnJion hj/ (lifcitduiif (<> 
set aeide de<'rc<'.

The fueii Lliufc an ex-iw rl' Jeci'co li:is liocn a:iti.sliod, doOH uoi (lisentif loa ib'fmul- 

ant from  applying to tho C o m i to set it iisldo inidor st'ftion lOS o f tlio Civil 
rroeediu'c Code (Act X I V  oi 1882).

Application uiuIlI ’ the c.’s.lraordiuary ju.iistlicti<»u of the^
Court (section 622 of the Civil Proccduro Code (Act X I  

On the 18th Aug’u.st, 1807, the opponents obtained an 
decree against tho applicant in the Coui t of Small Cause>i, Bon,
'■4’he applicant was a resident at Delhi, and the decree was sent | 
for execution. On tho 31st August tlie aj)^licant’ s goods 
attached,, and he (alleging that only then did he come to kn. 
of the suit) jmid tlio amount o f the decree and costs into tt i 
Court at Delhi as am anat (deposit)^ and on tho 29th 8i‘ptend)0)‘,l 

^ ApiAication No. 9 of 1S09 inuler tlie extraordinary juVl'jdiclifMi. jjf
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07, applied to tlio Small Caiiserj Courfĉ  mn.lor secfciou 108 of 
) Civil rroceduro Code (Act X IV  of 1882), to set aside the cjc- 
ie  deci’oo and for a rc-trial. Meautiino tho opponents toolc 
of tlio Couvfc at Delhi tlio amount paid in liy the applicant^ 
llins the decree Avas sati.sUcd.

ulj.seqnently tho Judge of the Small Causes Coiu't dismissed 
, application to ,sct aside the decroe on tho li r̂ound that it 

as mado^too late. Tlie applicarit then appliol to tho High 
oni't (Xo. 21 oi: 183S), and that Court reinandcd tlio case to tho 
a d w ,  dii’oetIn;4‘ him to d u a l  with the a>>nlication on the meiit'i.I. J ✓ O LI

On rouiand the plaintiffs couiended that the doci’oe bcinpj 
iitiilled, th ji'o could not l>3 another trial. Tlie applicant contcnd- 
l that h<‘- liad paid tho ainount of tho deeree into tlie Coni-b at 
jlhi uiider protect, and that he had g«)t the receipt of tho briUilf 

the Delhi Court showing that it was so_, and th.at aueli a pn.y- 
sujJb oould not prevent a rc-trial.

10 Judge thereupon sent the receipt to the Di.dlii Court ivv 
oiiicationj l)ut the letter enclosing the receipt was directed to 
'istrict Judge of Delhi instead of to the J)eputy Comuiis- 
’ ill whoso Court the e.socution proceedings had taken pla(v. 

*vistrict Judge reiilied that the receipt was not passed l.iy 
y bailil'f of his Court. Tho Judge thereupon* rejected the ap- 
cation to set aside tho decree on thu ground that the deereo 
1 been satisfied.
Tno applicant applied to tho Lligli Court un.ler its oxtrnordl- 
y jui’isdietion and obtained a rnlo calling upon tho plaintilTiJ 
ihow cause why tho order of tho Jii'lge should not Ijo eot aside.

luifirnji Ji.. Dcsxi iov t\i<i applicant in support of tho ru le ;— 
•! summons was not served upan tho applicant. That fact is of 
If a snlllcient ground for setting aside tiie decroe. We paid 
amount of the decree under protest into the Court at Dellii. 
;as not our doing that the Delhi Court paid out tlio auToiwit 
le deCL'CC to tl>c plaintiffs^ though tlio application to sot aside 
''x-jKuie decroe and for a retrial was pending iu tho Bombay 
rt of Small Causes. But satisfaction of a (lecrec is no ground 
•efusing to sot it aside. Section lOS of the C.iiril Procednro 

d*>es iiot impose any such limitation,
V3—n
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Manchha/i J, TaleyarVhan appeared for the opponents (plain 
iHs) to show eansc :— The dccreo hciiig satisfied ilierc is iiotlii-' 
to he set aside or retried. Tlic Judge foinid tluit the amount 
the dccreo was not paid under protest. TJuit is a finding' oF f 
and this (V)urt will not interfere, under its (‘xtriiordinary juris(; 
tioii, with such a finding’ of fact. The receipt of the baililTl 
])elhi produced hy tlie applicant was disclaiiuod l>y tlio Dist- 
JudgG of Dellii. The rule visi should, thcreCon', be disehav'^od..r

.Pahsons, 0. J. (AoTiN(i) ;— '.rhis case was ln^fni-oihis Court on.' 
previous occasion (Application No. 21. ol'lSUH) and it tlu'n ordc'vcf 
that tlie application should ho hoard on tho merits. 'I'lû  .ludj^v a, 
the Small Causo (^ourt hasiiow dismissed it on the gi’<)Uiid that thr 
decrce sought to he set aside has been satislied. It appears tĥ ''* 
tho decree was sent for execution to the Court at Delhi wlu''

I
the defendant resided, and that an attachment was there issut 
and tho money "was rccovcre<I. 'Wiiother it was paid und< 
protestor not, was disj)uted in tho Small Cause Court, anr 
Judge found that it was not proved that the money was 
under protest on tho st]-cngth of the rc[)ly from tho l)i> 
Court at -Dollii. It is ])ointed out to us that tlû  Com't 
should have replied was tlie Coin’t of the Deputy C/OJiuniŝ )̂. 
and that tho District Court was necessarily ignorant of the la. 
Be this, however, as it may, we arc unaltlo to hold th.it the fi| 
that an ex-parte decree has l)een satislied, disentitles a dufel 
ant from applying to a Court to set it aside under section 

the Civil Procedure Code. No authority has been .shown t<; 
for such a proposition, and wo cannot assent to it. We di;; I 
the Judge of tlie Small Cause Court to obiy tho previous oiW  
of this Court, and to hear and dispose ol‘ the apidication on\ j 
merits. W c make all costs, costs in the ajiplication.
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