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()llIMINx\L KEFBRENCE.

Befoi't' Mr. Justice Parsons, Acting Chief Justice, and Mr, Jiiatice Jtanade.

1&90. QUEEN-EMPRES3 v. JEYRAM 1 rARIBTIAI.*
Crimiacd Prccedurc Code (Act F o /  J893), 6'ocs. L’(!0, C7. 3, and :k )7 -J u > '//~  

Trial hi/jw'ij of an offence tnabU with the aid o f assessors— Pm clicc,

The accused was trioil b j'a  jury on four charges: (I) for-^ery, {-2) iising a 
forged document, (3) (.•rlnimul mlsappvopriation, imd (I) attoiui)t.i»g to use a 
forged doeument as gonuin;*. Tlie jury returned a nniuunious vcrdu’t  oC “ not 
guilty” on all the cliarges. The Sr-'essions JucTgo ajjrocd Avitli tlio jury in tlioii* 
vordiet on the 1st, 2nd and >Ith cluirgos, but lie dlfl’cred from thorn ou the l?.nl 
cliiirgo, which was criminal niisaiipropriation. This olTencc was not i viahlo by 
a juiy and ought, therefore, uudor clausc o of section UOi) of th«' Ci’iiuinal 
Proccduro Code (Act V  of 189S), to have been tried hy the Sessions .luilgf! with 
the aid of the jurors as assessors. Nevertlieloss the .ludgo took Ihi'! vcrdlct of 
the jury upon tbis charge, and dlfiering from it, roferroil tlie ''us  ̂ (o tho Htŝ h 
Court under section 307 of tho Code.

Hold, that although (he procctlure of the Sessions Jiidj'o wiis irroj'ular, ilie 
trial by jury inus!; be acc_̂ p̂ od as legal, and tho case as one th.it could he 
referred to tho High Oaurfc under aeetion •‘)07 oC the Ci’iminal Traooduro Code,

RErin?,KXCE by E. II. Moscartli  ̂ Sessions Judge ol" Surat, imdi.'i’ 
scctioii 307 oE the Criminal Procedure Code (Act V oE 18!)S).

The accused was tried by a jury ou four dmrg'os : (1) i’or- 
gcry ot* a valuable security under scction d67 ol; the Indian 
Penal Code  ̂ (2) using as genuine a forged document under scc
tion ‘171, (3) criniiual niisappropriation of propert}’’ under section 
403, and (4) attempting to use as genuine a forged document 
under sections 511 and 471 of the Code.

The jury returned a unanimous vcrdict of not guilty ou.all 
the charges.

The Sessions Judge concurred Ŷith the verdict of tlie jury <ju 
the 1st, 2nd and 4th heads of the cliargo^ but dilTering from their 
verdict on tho 3rd chargo, referred tho case to the Iligli (Jourt 
under section 207 of the Code oE Criminal I'rocedure (;Vct V of 
1898).

Rdo Bahadur Vusudev J. Kirtilar, (joveriiment I’ loider, for 
the Crown.

* Criminal I'lefcrence, Ko. i  of 1809.



, VOL. XXIII.] BO^IBAY SERIES. m r

❖

Eamdutt V. JDcsai for the accused.
P a k s o x s ,  ( A cthstg)  C. J.— T̂he Sessions Judge in this case 

agreed, with the jury in their verdict on the 1st; 2nd and 4th 
charges, b it  he differed from them on the 3rd chargc, which 
was criminal misapj)ropriation, an oiTence punishable under sec
tion 403 of the Indian Penal Code. This latter offence was not 
triable by jury and, therefore, under snb-section 3 of section 
269, Criminal Procedure Code, should have been tried by the 
Court of Session with the aid of the jurors as assessors. Never
theless the Sessions Judge took the verdict of the jury upon it, 
and differing from ifc has submitted the case under section 307 
of the Criminal Procedure Code. The procedure of the Sessions 
Judge Avas clearly most irregular, but ifc appears on the author
ities that we must accept the trial by jury as a legal one, and 
hold the case to be one that can be submitted under section 307. 
This was the decision of. the Calcutta High Court in In the 
matter o f  BJiootnatli nwdi Sn')ja Knrmi v. Qiicen-'Ewprciss'^\
It was also the decision of this Court in v . I)ev Viilin
where the verdict of the jury of not guilty of an offence triable 
with the aid of assessors was treated as valid, and the Court 
heard and disposed of the case under section 307. Our decision 

' in Tmj). v. as to tho right of appeal in a case so triodj
in no way conflicts with these decisions. ^

On the merits, the guilt of the accused is clearly proved. He 
found this Government promisspry note, kept it Avith him for 
two years without trying to discover the owner, and then at
tempted to obtain the principal and interest due upon it. No 
doubt witnesses Nos. 20 and 22 were also in the plot, but that fact 
does not exonerate the accused. We convict the accused of tho 
offence of misappropriation charged punishable under section 403 
of the Indian Penal Code and sentence him to six mouths’ rigo
rous imprisonment and a fine of Es. 50, in default of payment to 
fifty days’ additional rigorous imprisonment.

(1) {1S70> 4 C. L. 11.̂ 405. (3) Cr. Eul. Ko. 10 of 1802.
(2) (1898) 25 Cal., 555. • (■>) Cr. Eul. No. 15 of 1898.
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