
__  It has been objected before us that defendant No. 4 is not a
D i n k a e  riparian owuei’j and that the water is taken by him to land which

Na âyan. cannot be described as part of tlie riparian tenement. If that
had been made out, the objection would have been sound : Me- 
Cartney v. Londonderry and hough Bioilly Uailway Go.

But we find no suggestion of this kind in the lower Court, 
nor is it objected in the grounds of appeal that the land of 
defendant No. 4 does not fall within the description of abutting 
on the stream. Therefore no effect can now be given to this 
contention.

W e agree with, the District Judge that the order passed by tho 
Mamlatdar cannot affect defendant No. 4 in this suit.

The result is that the decree of the lower Appellate Court 
must be confirmed with costs.

Gtl B. R. Decree conjirmed,

(1) (looj.) A. c. noi.
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ORIGINAL CIVIL.

Jiefore Sir Lawrence JenhinS) K .C .I .E ., Ohicf Jivstice, and M r. Jtistica
B atty.

190E. hAJI IIASAM .TANOO a n d  oinKEs ( P l a i n t i f i ?s )  v . OHOONILAL
OHOTALAL a n d  a n o x u b b  (B fir j iN D A N T S ). *

Marine Insurance— P olicy o f insurance— Meniorandutn in a ]}olicy, office o f— 
Written conditions— Printed conditions— Particidar average loss— Strand­
ing of the shi]}.

The plaintiffs shipped'cei’tain goods from Cochin aud Odlicut for carriago to 
Karachi by a craft. The goods ■woro covered by thi’oo policies of marine 
insurance. The threa policies wore in almost identical terms, with this differ­
ence that the following words which occurred in the body of the policy were 
printed ou one of them and writton on the other two : “ Warranted free from the 
particular average unless the vessel bo sunk or burnt.” The inexnorandum at 
the foot, after enumerating certain articles, proceeded ; “  A ll other goods free 
from average under three per cent, unless general or occasioned by the ship’s being 
stranded.” And then'there was added a note in Q ujrati, whioli as translated rau : 
“ Dhanji Madat Bahman Nakliwa Osman from the seaport town of Cochin and

* Small Cause Co;u*t Reference in Suit No. 153/6705 of 1904.
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the seaport town of Calicut up to arrival at the seaport towu of Karaclii 
([insurance) on the goods to ba without damage—loss on account of damage 
is to be borne by the owner of the goods.” The craft in which the goods were 
was stranded and did not sink, but the goods damaged were over three per cent. 
The plaintifEs thereupon sued the underwriters on the three policies in respect 
of damage to good s:

H eld , that on the truo construction o£ the xjoliciea the defendants were not 
liable for the particular average loss occasioned by the ship’s being stranded.

H eld, also, that the oflice of a memorandum in a policy ordinarily is to limit, 
nOj to impose, liability, so that it would bo contrary to one’s expectation that it 
ishonld have tha oi^eratioii of creating a liability where none apart^froni ib 
existed.

JJeld, further, that even if the memorandum could be regarded aa capable of 
imposing a liability that would not otherwise exist, still applying the doctrine 
of Eohertson v. FrencJi, 0 ) ,  Dudgeon v. ^mihrolie (2), Qli/nn  v. Margetsoti and 
Co. (s), Gumm v. Tyrie  0̂ ) and v. Chhotalal (5), the memorandum did 
not create a liability which was expressly exempted^ in the body of the policy, 
and thus was never undertaken.

T his was a case stated for the opinion of tlie High Court 
under section 69 o£ the Presidency Small Cause Courts Act (XV 
of 1882) by C. W . Clntty, Chief Judge of the Bombay Court
of Small Causes. The reference was to the following e f f e c t »

This is a suit by the plaintiffs to recover from the defendants 
as underwriters a sum of lis. 1,227-13-0 on thi'ee policies of marine 
insurance.

The plaintifts arc merchants carrying on business in Bombay in 
the name of Janu Ho ossein. The defendants are also merchants 
and underwriters carrying on business in Bombay in the name of 
Abhechand Panachand.

In January 1901 the plaintiffs shipped from Cochin and Calicut 
for carriage to Karachi by the ‘ Dtingi ’ Maclad B.elinmi certain 
goods consisting of khopra^ coffee, ginger, coir, ropes, oil, etc., 
which were valued at lis. 11,000.

The plaintiffs had the said goods insured by several under­
writers in Bombay— ûnder three policies, Es.hibits A, B and 
C. The defendants signed Exhibit A for Rs. 1,500, in respect

(X) (1803) 4 East p. 135. (3) (1S93) 'A. C. 351.
(2) (1877) 2 App. Cas, 2S4<, C'i) (1864) S3 L, J. Q. B. 97.

(6) (1904:) 6 Bom. L . E. 9iS,

1905.

I l A J i  H a s c t m :
V.

Catmrit vtj.
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3905. of goods worth Rs. 7^000; Exliibifc B for Us. 500 in respect of goods
l-lAsr  ̂ worth Rs. 3^000; and Exhibit C for Rs. 1,000 as an extra 

insurance in rosjpecfc of all the goods.
The three policies are in the same form, the only distinction 

being’ that the words “  warranted free of particular average 
unless the vessel be sunk or burnt ”  in Exhibit B are printed, 
while in Exhibits A. and 0 they appear  ̂ with a slight and im­
material difference, in writing.

The goods were dvdy shipped on boarrl the Madad Reiman, and 
all went on well until the vessel arrived in Karachi harbour on 
Sunday, 24th February 1901. As she was entering the harbour 
she took the grouiid in tho channel, about 100 yards from the 
wharf. Slie heeled over to starboard and with the rising tide 
became wholly or partially filled with water. As the water was 
coming into her the Preventive Officer went off to hei.’ with some 
lighters and a number of coolies andliad a considerable portion of 
the cargo removed and taken ashore. The vessel then floated and 
was taken alongside the wharf.

The plaintiffs’ goods were injured by sea water and it is in 
respect of the loss so occasioned that they now claim. Their 
claim as put forward in the plaint was based on tlie fact of the 
vessel having sunk, but I  found, as a facf, that tlie vessel never 
sunk, but only stranded.

5iJ -Jf *  5.1 ■K- >1:
The only other qncstion of law in the case was whether the 

ship having strandeiJ, the defendants) were liable under the 
policies. I was of opinion that the words ia the body of policy, 

warranted free of particular average unless the vessel be sunk 
or bunit were perfectly consistent with, and might be read 
along with, the memorandalu in italics at the foot of the policy. 
There was no question that the goods in this caso fell into the 
category of ‘̂ all other goods in that memorandum. By the 
meniorandum all other goods ”  than those specified are war­
ranted free from average under three per cent, unless general or 
occasioned by the ship being stranded.” In this case the vessel 
having stranded, I was of opinion that the defendants were 
liable for particular average loss, especially as the loss in this 
case was well over three per cent. On this point the decision o f

;)G2 t h e  INDIA^^ l a w  EEPORTS* [VOL. X X IX .



Sir Charles Sargent in Biehard Latham v. HurrwehcTiand does I9t)5. 
not afForcl any assistance, as the goods in that ease were '^Hiides H a j i  H a s u m  

anti it appears to have been taken for granted that the words ChuniV’ r 
•as to stranding did not apply to them.

It was further argued for the defendants that tlie Gujarati 
words in the margin of the policies “  (Insurance to be) without 
damage. Loss arising from damage is to he on the head of the 
owner of the goods/^ converted the policies into total loss'' 
polieies. I was of opinion that these words must be read with 
the English clauses and were suhjoct to the exceptions as to 
sinking,, burning or stranding. This point is covered by authority, 
as the same words formed the subject of the decision in Hajee 
Usmail Tlajee SicUch v. 8/tatnji Poonja}ii^^\ where their Lordships 
held that the addition of these Gujarati words did not absolve 
the underwriters from liability in the case of sinkingj burning or 
stranding.

The policies of insurance (Exhibits A, B and C) were in almost 
identical terms. They were in their usual form. Each of them 
contained a proviso: “  Warranted free from the particular
average unless the vessel be suidc or burnt.''* At the foot of the 
[)olicy was a memorandum, which after enumerating the 
description of the goods ran : All other goods freefron"i average
under three per cent, unless general or occasioned by the ship 
beintv stranded. Vessel and freight also warranted free fromo o
average under three per cent. A ship\s provision of all kinds  ̂free 
from average^ unless general or occasioncd by the vessel being 
stranded.'’ ’̂  It also contained an endorsement in Gujarati, which, 
when translated, ran as under ; Dhanji Madat Rahman Nakhwa 
Osman free from the seaport town of Cochin up to the arrival 
at the seaport town of Karachi (insurance) on the goods to be 
without damage. Loss on account of damage is to be borne by 
the owner of the goods.’ '

The questions of law referred were :—
(1) Whether the plaintiffs claim is barred by limitation ?
(2) Whether on the true construction of the j)olicies the 

defendants are liable for particular average loss occasioned by the 
ship being’ stranded ?

VOL. X X IX .] BOMBAY SEBTES. SG3

W (1878) 4 Bom. 314. ‘2) (lS78) 2 Bom. 550.
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1903. The reference came u p  for liearing before Jenkins, 0 . J., and
i L u i  H A S 0 M  Batty, J.
CiiuKiTiAi. Branson for tlie plaintiffs.

Bolertson for the defendants.

J e n k in s , C. J . —This reference arises out of a Small -Cause 
Court suit against underwriters on tluce policies of marine 
insurance in respect of damage to goods. These policies are 
marked in the suit as Exhibits A, B and 0, and I will first deal 
with that marked A. la  the body of the policy are the words 

warranted free from the particuhxr fivorage unless the vessel 
be sunk or burnt/’ The memorandum at the foot, after enu­
merating certain articles, proceeds : “  All other goods free from 
average under three per cent, unless general or occasioned by 
the ship^s being stranded.^" And then there is added a note in 
Gujarati, which, as translated, says: Dhanji Madat Reman
Nakhwa Osman from the seaport town of Cochin and the seaport 
town of Calicut up to arrival at the seaport town of Karachi 
(insurance) on the goods to be v/itliout damage—loss on account 
of damage is to be borne by the owner of the goods.’^

The fn’st and last of these provisions are in writing : the 
memorandum is a ])rintod form.

The craft, in which the goods wore, was stranded, and did not 
sink, but the goods damaged were over three per cent. ; so the 
question is whether in these circumstances anj'- liability attaches 
under the policy.

The learned Chief Judge considered that the provisions in the 
body of the jiolicy and in the memorandum were consistent, and 

i held the underwriters liable.
i The office of the memorandum ordinarily is to limit, not to

impose, liability, so that it would be contrary to one’s expectation 
tliat it shouhl have the operation of creatiug a liability where 
none apart from it existed.

Here the object of the memorandum obviously was to limit 
liability, so that what we have to deal with is, not two clauses 
imposing liability, but a clause purporting to limit a liability 
■which had never been created.

In this sense it may be that the case is not so much one of 
inconsistency as of superfluity, and it can hardly be contended



that a clause of exemption creates a liability, if it is merely -̂05,
superfluous. H a j i  H a b u m

But apart from this I cannot agree with the conclusion of the chuhhai.
learned Chief Judge.

The memorandum, as I  have said, is a printed form, and this 
points to a general intention that in no case should the under­
writers under a policy in this form be liable in the exempted 
cases therein specified, unless the memorandum be struck out.

At the same time the limitation in the body of the policy is in 
writing, and this calls in aid the rule o£ construction applied in 
numerous cases, of which it will be sufficient to cite Uolerison v.
French '̂  ̂\ Dudgeon y. Pemlro^e ; Ol^nn v. Margetson ^ 
and Gumm v. Tj/riê '̂̂  recently applied by this Court in Bier v.
Clihotalal Lord Herschell puts the point succinctly in Glynn 
V. Margetsoii Co,, where he says : It is legitimate to bear in
mind that a portion of the contract is on a printed form applic­
able to many voyages, and is not specially agreed upon in relation 
to the particular voyage.’^

In my opinion, therefore, even if the memorandum could be 
regarded as capable of imposing a liability that would not other­
wise exist, still applying the doctrine of these cases I  hold that 
the memorandum in Exhibit A does not create a liability which 
was expressly exempted in the body of the policy, and thus was 
never undertaken.

It is clear that the Gujarati words impose no liability.
What I have said of Exhibit A is applicable in its entirety to 

Exhibit C. But in the case of Exhibit B there is the distinction 
that the words in the body are not written but printed ; they are 
however printed,in a much larger type than the contest, and 
stand out prominently from the rest of the document. It has 
not been suggested that the liabilities under the several docu­
ments are different and I therefore come to the same conclusion 
in respect of Exhibit B.

Our answer to the reference, therefore, is that oa the true 
construction of the policies the defendants are not liable for the

(1) (1803) 4 East 180 afc p. 135. <3) (1893) A. C. 351 at p. 35S.
(2) (1877) 2 App. Ca3. 234. (18G4) 33 L. J. Q. B. 97.

(5) ^1001) 6 Bom, L. II. 9-i8.
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1905. 
Haji Habttm 
Cuunilal.

particular average loss occasioned by the ship being stranded. 
The other question referred does not in this view of the case 
arise.

Attorneys for the plaintiffs ; Messrs, Wadia, Ghandi ^ Co. 

Attorneys for the defendants : Messrs. Little ^ Co.
R. R.

THE INDIAN LAW REPORTS. [VOL. XXIX.

APPELLATE CIVIL.

Before Sir L. J5T. Jenkins, K.O.I.JE., Chief Justice, Mr. Justic* Hussell
and M r . Justice Aston.

1905. BALARAM BXJDHAEAM M ARVADI a n d  o t h b b s , D e o u e e - h o l d b h b , v .

M a r c T i l Q .  EAMKRISHNA y a l a d  CHILOJI, J u d g m e n t - d e b t o b . *

Civil Procedure Code (Act X I V o f  1882), section 396—Indian Stamp Act 
{II  of 1899), section 2 (15)—Decree for partition—Commissioner's report— 
Decree in accordance—Final order—Instrumeni o f partition—Stamp.

A decree for partition passed in accordance witli a Commissioner’s report 
under section 396 of the Civil Procedure Oode (Act X IV  of 1882) is a final order 
for eflfeoting a partibion passed by a Civil Court and must therefore be stamped 
as an instrum.ent of partition under section. 2 (15) of the Indian Stamp Act 
(II of 1899).

Reference under section 60 of the Indian Stamp Act (II of 
1899) by Janardan Damodar Dikshit, Subordinate Judge of Sinnar 
in the Nasik Distinct.

The facts were as follows :—
The plaintiffs, Balaram Budharam Marvadi and others, sued 

the defendants, Ranikrishna valad Chiloji and others, to recover 
possession of moveable and immoveable properties mentioned in 
the plaint. The first Court dismissed the suit. On appeal by 
the plaintiffs, the First Class Subordinate Judge of Nasik with 
Appellate Powers held that the plaintiffs were entitled to a half 
share in the house and land in dispute. He, therefore, passed a 
decree in the following terms : —

Plaintiffs Nos. l  and 2 (appellants) should effect division of the property in 
the 8uit, that is to say, of the house and the open land vsrith the defendants

* Civil Eeferenco No. 9 o£ 1904.


