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The lower appellate Court was in error iu making the appel
lants pay the costs. They were placed in the position in which 
they are by the testator^s own act and in accordance with the 
usual rule ought to get their costs as between attorney and 
clients, As to this appeal, however, they inu.st bear their own 
costs. The respondent will get her costs of this appeal out of 
this estate.

R. R. Decree varied.
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APPELLATE CIVIL.

J3efore Sir Jj. S .  JenTcins, S I.C .I.E ., C hief Justice, and Mr^ Justice Aston.

DINKAE, ATSTANT DONGRE a n d  a n o t h e r  ( o r i g i n a l  P l a i n t i f f s ) ,  

A p p e l l a n t s ,  v . N A E A Y A N  B H A L W A JA  L O H A R  a n d  o t h e e s  ( o r i g i n a l  
D e f e n d a n t s ) ,  R e s p o n d e n ts .*

JEasements A c t ( V  o f  1882), section 7, illustration (J )— Stream— Usufnict—  
Biparian oivner— Bight to use and oonstmo zvater withoif,t material injxmj to 
other like otvners.

Witli respect to riparian owners tlie law is tliat each sucli owner lias a i-iglifc 
to tlio nsiifruct of tlie stream which passes through his land- The right is not 
an absokite and exclusive right to the ilow of the water in its natural state, but 
to J;ho flow of the water and the enjoyment of it subject to the similar rights of 
all the proprietors of the hanhs on each side to the reasonable enjoyment of the 
game gift of Providence.

Emhrey v. Owen followed.
Section 7, illustration (J), of the Easements Act (V  of 1883) shows that a 

riparian owner has the right to use and consume water for irrigating the land 
abutting on a natural stream, provided that he does not thereby cause material 
injm-y to other like owners.

S e c o n d  appeal from the decision of H . Page, Acting District 
Judge of R-atnagiri, reversing the decree of MahadeV Shridhar, 
First Class Subordinate Judge.

The plaintiffs and defendants were riparian owners and the 
holding of the defendants was higher up the stream than the 
plaintijffe \ In the year 1901 the plaintiffs brought the present 
suit to obtain an injunction restraining the defendants from

* Second appeal No, 703 of 19C3.
(1) (1851) 6 Exch. 353.
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1905. erecting a clam higher up fcliaii that ot* the phxintiffs and to
D i n k a r  recover rupees fifty as damages',, alleging that the defendants

N a b a y a n ,  putting up theic dam, diminished the supply of water
running up to the plaintiffs'’ dam and had thereby caused damage 
and injury to their garden as well as summer crops.

The defendants contended inUr alia that the dam in dispute 
was erected by their ancestors about thirty years ago, that the 
allegation that the dam was put up in November 1897 was not 
true, that the plaintiffs had not sutFered any damage and that the 
claim was time-barred.

The Subordinate Judge found that the dam in dispute had 
not been in existence for so long a time as to give the defendants 

, a right to it, that the suit was not time-barred and that the 
plaintiffs were entitled to recovcr rupees thirty as damages.

Defendant 4 appealed and the plaintitts filed cross-objections 
under section 661 of the Civil Procedure Code (Act XIV of 
1882).

The Judge in appeal found that the suit was time-barred 
under section 15 of the Easements Act (V of 1882) as it was not 

* brought within two years from the date when the obstruction 
was caused, and that the plaintiffs had not proved their exclusive 
rio-ht to the water of the stream in suit, inasmuch as defendantC5 '
4 “  would merely appear to have been exercising the ordinary 
rights of a riparian holder of taking water from the ^arya 
(stream) and that without in any way interfering with the 
similar rights enjoyed by the plaintiffs/’ He therefore reversed 
the decree. In his judgment the Judge, relying on the decision 
in Govinil Bahaji v. Nailcu Joti, held that defendant 4< was not 
bound by the decree, which the plaintiffs had obtained in the 
Mamlatdar^s Court in the year IS92 against defendants 1-3 who 
were tenants of defendants 4-5 for the removal of the dam which 
defendants 1-î  had then recently erected because he (defendant 4) 

:was not a party to that suit.
The plaintiffs preferred a second appeal.
Mahaclhev B. Bodas appeared for the appellants (plaintiffs) -

Our dam has been in existence for a long time ; therefore, the
onus ought to have been put on the defendants to show that
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they had the right to interfere with the supply of water which 
we had been receiving. Fiirther, the defendants^ land does not D i s k a r

abut on the stream and water is carried to their land by means N a r a y a n .

of a pdt (water-Gourse), Therefore they cannot claim the rights 
of a riparian owner.

Mahaclhev V, Bhat appeared for the respondent 4 (defendant 
4) :—The contention that we are not riparian owners is now 
raised for the first time. The Judge in appeal has found as a 
fact that we have been exercising the ordinary rights of a riparian 
holder without in any way interfering with the rights enjoyed by 
the plaintiffs. It was incumbent on plaintiffs to prove that we 
used the water in such a manner as to destroy or render useless 
or materially diminish or affect the supply of water received by 
the plaintiffs, see section 7, illustration^ (J), of the Easements 
Act (V of 1882).

J e n k in s , C. J . :—Prom the finding of the lower Appellate 
Court it is clear that this is simply a contest between two riparian 
owners and the law is that each such owner has a right to the 
usufruct of the stream which passes through his land. That 
means not an absolute and exclusive right to the tiow of the 
water in its natural state, but to the flow of the water and the 
enjpyment of it subject to the similar right of all the proprietors 
of the banks on each side to the reasonable enjoyment of the same 
gift of Providence. See JUmhrey v. Owen,

. The right claimed by the defendant No. 4, the principal 
defendant in this suit, is that of irrigation, and the limits of that 
right in this Presidency are aptly described in illustration (J) to 
section 7 of the Easements Act, which shows that a riparian owner 
has the right to use and consume the water for irrigating the 
land abutting on a natural stream, provided that he does not 
thereby cause material injury to other like owners.

Now the finding of the lower Appellate Court here is that 
the right has been exercised without in any way interfering 
wdth the similar rights enjoyed by the plaintiffs. There therefore 
has been no user by defendant No. 4 of which -the plaintiffs can 
complain,
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__  It has been objected before us that defendant No. 4 is not a
D i n k a e  riparian owuei’j and that the water is taken by him to land which

Na âyan. cannot be described as part of tlie riparian tenement. If that
had been made out, the objection would have been sound : Me- 
Cartney v. Londonderry and hough Bioilly Uailway Go.

But we find no suggestion of this kind in the lower Court, 
nor is it objected in the grounds of appeal that the land of 
defendant No. 4 does not fall within the description of abutting 
on the stream. Therefore no effect can now be given to this 
contention.

W e agree with, the District Judge that the order passed by tho 
Mamlatdar cannot affect defendant No. 4 in this suit.

The result is that the decree of the lower Appellate Court 
must be confirmed with costs.

Gtl B. R. Decree conjirmed,

(1) (looj.) A. c. noi.
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ORIGINAL CIVIL.

Jiefore Sir Lawrence JenhinS) K .C .I .E ., Ohicf Jivstice, and M r. Jtistica
B atty.

190E. hAJI IIASAM .TANOO a n d  oinKEs ( P l a i n t i f i ?s )  v . OHOONILAL
OHOTALAL a n d  a n o x u b b  (B fir j iN D A N T S ). *

Marine Insurance— P olicy o f insurance— Meniorandutn in a ]}olicy, office o f— 
Written conditions— Printed conditions— Particidar average loss— Strand
ing of the shi]}.

The plaintiffs shipped'cei’tain goods from Cochin aud Odlicut for carriago to 
Karachi by a craft. The goods ■woro covered by thi’oo policies of marine 
insurance. The threa policies wore in almost identical terms, with this differ
ence that the following words which occurred in the body of the policy were 
printed ou one of them and writton on the other two : “ Warranted free from the 
particular average unless the vessel bo sunk or burnt.” The inexnorandum at 
the foot, after enumerating certain articles, proceeded ; “  A ll other goods free 
from average under three per cent, unless general or occasioned by the ship’s being 
stranded.” And then'there was added a note in Q ujrati, whioli as translated rau : 
“ Dhanji Madat Bahman Nakliwa Osman from the seaport town of Cochin and

* Small Cause Co;u*t Reference in Suit No. 153/6705 of 1904.


