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APPELLATE CIYIL,

Defoi'c 3ii'. Imtldo Parsomt and Mr. JasUco Jianads*

YIIITPAKRITAPPA (omcji.ntal DErKNDANT No. 1), Aitellant, v. SllI-
DAPPA AXJ) ANOTHKB (OEiaiNAli PLAINTIFIi'S), JiKSI'ONI)1I5NTS*

Minor—Suit on lelialf of viinor—.'Dcei'cc—ComZ)}'omIso of decree hj next
fnem |—AmiVwalion to set asitto ronijiromisc— Moths o f impeacMufj the decree
—TraoticG—Fmcalnrc— (yivil Proccdnrc. Ootlo (/Ic™ A7 F n /1882), Sec.

Wiliore a doorea to whlcli a lulnoi’ is :i paviy luis I)Jon coinproaiiilsoil with loavo
of iliG Coui'fc grantnd luidei’ soytiono'; tlio Civil Pro(udiuvo Oodo (Act X1V
of 1882), tlio comproimst! cannot bo sul)aiHpicnt]y i'o-apl>nod Byilio tiourt projv'io
main on the jronnd Uit it yavo tlio minor loss pi-op.'rty than Iu) was ontitled to
under tlio decrco. The ni.ad's in ~\Wvhi(h such an ordor ciui k> inipoacbnl iiro, at
tlio most, two, namoly, liy roviow or hy suit.

A iPEAI from the decision ofiido Baluiduv jSlalia'.lco Slirldhar,

Class Subordinate Judge of. Sliolapiir.

The plaiutiffs’ by tlieiv motlicr and noxt friend”™ tiuod for parLitlon
in 1805; and on Doeenibc% 1837, obtained a decvee for their
shares* In execution certain property In pos,:jO«.ou ol! the defcudants
was attiioliod. On the 13th duno, 1898, tlio plaintiri: Shid*rppa™ who
described liiuiself as then of agQ] and his 1)roti|ier Ba.sappa (tho co-
plaintiif) by his guardians (his nrofcher and brotlier) applied to tlio
Court to release tho attached property and restore it to tlie defendants,
stating' that they (the phiintills) had ailjusted the decree on lho tith
June”™ 1898, and talcen possession of the property g-iven to them under
the adjustnientj and lial no further claim against tlio dul’'endanfcs.
The Comt granted tlie application and ordered tho darhlidd to be
struck off the iile after restoring idie atiinched ])roiievtiy to tho
deCondaiits.

On the next day (Mth June® 1898) one Nijlingappaj a stranger to
the suit; alleging himself to be interested in tlie plaintiils; ajtplied
that the darhhdtit irhould be restored to tlie file and that further
inquiry into tho matter sliould I)e made. lle stated that was not
true that Shidappa had attained his majority, and alleged that the
guardian had ljeen deceived, and that the adjustment had been made
in fraud of the minors. n

The defendant Virupakshappa opposed the ajjplication, contending
that iNijlingappa had no authority to move in the matter; that tht®
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statements made in his application were iiutrae j that the adjust-
ment of the decree had been honestly made and communicated to
the Court which recognized it; that the adjustment “Yas l)cueficial
to the plamtifftj; and that the Court had no power to go into the
matter affcer the davJckdat had been struck off the file and”~the whole

execution proceeding coneluded.

The Judge held that the adjustmeat of the dccree ought not to he
recognized and that the execution should proceed. The following is

an extract from his judgment :—

“1 tlilnk 1 can entortain Nijringapp.”N's appHc T,tion  Tlie application by plaint*
iff No. 1 and Nllgangava. was grantol and tlio darlcM.it was ovdorecl to bo struck
off, but the fact tliat the decroo was corapromiaed on belialE of niinorplamtiJls by
thoir next friond and motli9r does not appjar to have bsoii'brought to tlio notlco
Of tha Court, The application appsai’s to have baan considered as inado under
saction 257 of the Civil Procedure Code. It Is, therefore, open to me to inquire
whetlior the docreo was adjusted,and tho plaintiff's mother roeeivoil the money
and inopertj iinder the adjustment with or without tho leave of the Court, or
whethor tha minor’s intore3i-8 have not baenprdjudicially afEostol. | am also of
opinion that I can malco this inquiry motu, or on the application of any
person interested in tho welfare of tho minora.

n “ Tliare is no evidence in this casa to show that tho plaintiff No. 1, Shidappa,lias
attained majority. Under tho Civil Procedure Code it is his right to elect to
prosacnte tho suit as a major, and till ha has exercised this right he is to ba
treated as a minor. Plaintiff No. 1 is not only not proved to have arrived at
man’s estate, but has made no application elecbing to ho treated as a major.
I am also of opinion that the adjustmant of the decrae cannot take effect us
regards plaintiff No. 1.

“ There remains tho first issue (namely, whether tho adjustment of tho decree is
beneficial to the miuor plaintifTs) and that is easily disposed of. The darl'hdst
gives the i)laintifEs property of loss value than that they were entitled to under
tho decree. A comparison of tho decree with the parkhat makes this clear.”

Defendant No. 1, Virupakshappa, appealed.

Datiatraya A. Idfjiinji for the appellant (defendant No. 1) ;—
The Judge Avas wrong in treating the application of the loth June”®
1898, as one under section 257 of the Civil Prooedure Code. The
fact that one of the applicants was a minor ‘was apparent on the faec
of the application. The adjustment was not only certified to the
Court; the leave of the Court Avas asked for and granted. This was
sufficient compliance with section 462 of the Civil Procedure Code —
Usman v. Gyanu™K Shidappa described himself as having attained
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full age; the procjecling-s talcen Ly him on his own Lehali! were not
invalid— Uoorga Ifodiiii/, Dasfi v. Tahir Alhj™K ‘Jlio ucljustment was
conclusive as against liim. There was no evideneo to show that he

TMad not j'.LLaiiicd majority. The entcrfcainino® c£ the ap]:>lioation of
tl'e 14th June, 1S9S, and the sul)sequent iiujuiry were ulbra_ l'irctf.

There i< no pr<jvision of law enahlin™ a Court propria molit, or on the

application of a person descrihing* himself as interested in the wel-

fare of the minor?, to open np an adjustment duly Banctioned by the

Court— Karniall v. luZhimLhoij™”; Mrrall v, 'Rehmolhoy~y Jhlian

CUunJdrav. Nnmlamoni lkissos ; liibcc Solomoif- v. Abdool

The only mode of doing’ so is hy review under section G23 or by niiit

uruler section 11 ol: the Civil Procedure Code.

The mere fact that the adjustment allotted property of Ics;> value
than that granted by the deerce , does not show fi'and. The family
property consisted of larg'e outstandings and ineludcl liad de])ts.
The phiintifls were paid in cash, and an allowance was made in our
favour, ])ceauyo we undertook tlio risk of recovering' llie outstandings

and I>ad debts. This was, we submit, a fail’ arrangement.
There was uo appearance for tlie respondents (pl.iintifi's).

Parson'S, J. ;— The Subordinate Judge, no doubt, acted hastily
in granting the apphcation of the 13th tTune and striking o(T the
cJarhJuxH without ciicpnr}\ Uo says that the fact that thedecree
was compromised on behalf of the minor plaintiffs 1)ytheir next
friend and mother, does not appear to have been brought to the
notice of the Court, but that fact was apparent on the face of tlio
application itself, and the Subordinate Judg’e should not have Banc-
tioued the comproniiBC without being satislied that it was hond fide
and for the benefit of the minors. Nevertheless the fact reniaiuB
that the leave of the Coin't was given to it and it must Ix; considered
to have beeu granted under section 462 of the Civil Proced\ire Code.
It was not, therefore, we think, a matter that the Subordinate Judge
could re-openpoprio motii as he has done and set aside his order on
the mere ground that the compromise gave the minors lessa property
than what tliey were entitlal to under the decree. The modes in which
such an order can be impeached have been fully discussed in the case
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m;, Karinali Itakhtiwioy V. Raliinindioy™ and in tlie eases therein

eitecl, and resolve theniselve.3 into two at tlie mostj viz., by review or Tirupak-
by suit. In tlie present ease no suit lias been filed™ and tlie minors siuipa.
have not a];proaclied tlie Court at all to ask for relief® so tliat we Suiditla.

cannot treat tlie pi'oecediiigs of the lower Court as taken npon an
application for review of the order.

\Vemust reverse tlie order of; the 15th Octobor™ 1898, as made with-
out jurisdiction”™ leaving the minors”™ or some onolegfJly competent to
act on their behalf™ free to take such steps as they may be advised to
take, if tliey -wisli to have the order ol the 13th Jiine set aside.

Oriliir reversed.

(1) (3S33) 13 137.

APPELLATE CIVIL,

Before Mr, Juslice Parsons, AcUn” ChiefJuslicp, and 3Ir. JusUce Hana'Je.

EATAISILAL (oswinal l)efendaj;t Ko, 3), ArrmLH-AT, BAIl GULA33,If-93.
(0BiGijSTAL P laintiff), EEsroNDEUT.* I'elruary 23.
C'hil Procedure Coda (Act X IV of 18S2), Sec. for ey.ocidio)%

hil one of .several joint dcct'cc-Itoldevs—Order refiisiiKj to alloxo cM'cutlon hn
one of scoaraljoint dccrec-holders—Ajipcal—Practice,

No appeal lies against an order under scction 231 of the Code of Civil rroce-
(lure (Act X1V of 1872), refusing to allow one of several' joint decree-liolders to
«x.ccute a joint decreo.

Aiteal from the decision of Rao Bahadur K. B. Marathe”, Pirst
Class Subordinate Judge of Surat.
One Ratanlal Raugildas and Utainram Itcharain traded toge-
in partnership in Bombay.
was charged with criminal breach of trust in respect
of certaii>;4*wellcry entrusted to him for sale by one Bai Grulab
of Surat. \
In execution oi™'" search warrant issued by the First Class
Magistrate of Surat,'t?~™ Police seized the jewellery from the
accused’s partner, Eatan))®@™* produced it before tlie Magis-

trate.
* » Sal, No. 104 of 1898



