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ArPELLA.TE OIYIL.

Before Mr. JhsUcg Parsons and Mr. Jmticg IRancule.

JESANCt (ouiginal Plaintiff), Appellant, v. A. T. WHITTLE
(OIIIGINAL Dependakt), EEsroKUIicNT/>®= January H>.

F.ascment—Wight of imy—Change of vse—Indian Easements Act (F fi/’ 1582),

Sec. 23—Increase of seri'itvdc.
%

Under sccticii 23 of tlic Indian Easements Act (V of 1882) a riglit of way enjoyed
for agriciiltiiral purposes may Lc used for tlie purposes o a fuctory, provided no
['dditional Inuddii is thereby impaosed on tlic servient licritagc,

Skcond appeal from the decision of Eao Bahadur Lalsliankar

Umiashankar, First Class Sut)ordinate Judge of Alimcdabad.
Suit for an injunction.

Plaintiff and defendant m\wverc o\vners of two adjoining' fiald.s.
The defendant liad a l'iglat of way over plaintiff’'s field for the
purpose of carrying agricultural produce from liis field on to

the public road.

In 1803 the defendant erected a ginniDg factory on liis land
* and began to use his right of 'ivay over the plaintiffs land for the

pm’pose of conveying goods to and from his (defendant’s) factory.

Thereupon the plaintiff brought the present siiit to restrain the

defendant from using the way across his field for this purpose.

The Court of first instance granted an injunction restraining the
defendant from using the right of way over plaintiff's land for

any other than agricultural pmrposes.

In appeal the First Class Subordinate Judge held lliat the

defendant had aright of way over plaintifi’s land for all purposes.

His reasons were as follows :—

\“ The lowner Condc has allowed defendant’s way thronf*h the dispntcd land for
aKriciiltui'til purposes only In roferonccto Survey No. 6D9. | tliluk section ]3 of
Act Y of 1882, referred to by the lower Court, docs not apply to tlio present case,
it is admitted tliat defendant has set np a ginning factory in Snmrey No. G99. *e
taio lower Court's decree, tlierefore, donics defendant's right of wfy for the p«r-
pose-of the faeiory. But the Xand Eeveinie Code allows an agrivalfcuinl knd to
be used for other than agricultural purposes also. Tlie way to Survey No. Gf*
should, therefore, be for all inirposcs alloAved by the Lnnd Tdccnue Code. No

* Second Appeal, No. 448 of 1307.
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1890. ciclditioi o', burden is (Iu'owii on plainlifl by \isiiig tlio road for factory purposes.
Jesano Tljider s(*ctioii 22 of Aci V of 1882 defendant cun use tlie Aay in the mode least
onoi'ous t) plaintiff. Plaiiititr sliould determine a part of Survey No. 700 for
defendant’s vay to ISo* and then defendant tinder section 23 of tho Act can
uso tlrj xiny for ilio factory pnrposi's also. ”

r*
WINTLS.

Against tlu5 docisioii plaintiff proi-crrod a second appeal to
the High Court.

G, Chandavarhiv iov plaintiff:— Defendant liad a right o
way over plaintiffs laud for agricultural purposes only. He has
aright to uso this way for carrying goods to and from his factory.

A right of way for one purpose does not include a riglit of way
for any other purpose— WimbhcUn aaillhducy Comnioin Cgh-
servaiors v. Dixon'™; Bradhnrn v. Morris™-K

Uaiipat BadasMo Rao iox respondent:— Under section 23 of
the Easements Act (7 of 1S82) a domuiaut owner can alter tho
mode of enjoying the easement” provided ho does not impose there-
by any additional burden on the servient tenement. In this
case it is found by the lower Court that no additional burden is
thrown ou plaintiff's land by using the road for factory purposes. »
Tliat being so, the injunction sought was rightly refused— Great
Western Eailwaij,Co. v. Ctfn Cnhh'jv Brich CoS"K

Paksons, J. :—Tho fact tliafc the Land Revenue Code allows
agricultural land to b@ used for other than agricultnral purposes
docs not, as tho Subordinate Judge, A. P., has supposed, permit
of a riglit of way being used for all purposes allowed by tho Land,"»
Kcvonue Code. Section 23 of the Indian Easements Act, 1<S82"
is express upon this point, cnaefcing, as it docs, that the domi-;
nant owner may, from time time, alter the mode and place of
enjoying the casement, provided that he does not thereby impose”
any additional burden on the servient heritage.” This only fol-
lows the law as declared by judicial decisions in the eases of
WimUcdon, y Commons
V, Mecrns'-?, viz.f the rule that the owner of the"dkiw/™nant
tenement cannot, by ch”~gitfg the character of the occupati®

the land in respect of%hich the right of way or easement exists,

(0 (1879 1Ch.r., 362, ') (1870 3Ch. I)., 812,

3 asn-l) 2 Ch., 157.
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impose a greater servitude upon the owner oi; the servient tene- 1809.

JESTiira
«,
press upon the survey number which baforo w;is used for agri- WHiiraE.

ment.” In the present case tlie defendant has set up a cotton

cultural purposes only, and wishes to employ the previously
existing right of way for the purposes of the press. The test to
be applied is to see whether any additional burden has or will
be imposed on the servient heritage of the plaintiff by the use
made dr sought to be made of the way by the defendant. Tliere
has been no inquiry made upon this point, and an incidental re-
mark only about it is made in the judgment of the lower Court.
W e ask the Judge of the lower appellate Court to find on the
issue embodied in these words after taking evidence”™ and to cer-

tify to this Court his finding thereon within two months.

Issue aenl hac/c.

APPELLATE CIVIL.

- Before Mr, Justice Parsons and ~Lr, Justico ltanadc.

PUJIUSHOTTAM anb ajjotheb (oiuginal Pialntjffs), ArPELLAUTS, «. 1899,
ATMARAM ,TA¥ARDAN and otiieks (obiginal B uikneanis), Res- January 28.

pondents.*

Fartilion—Tioo suitsfor—First suit for ijartitioa of familij 2\roj)er/i/~SMond suit
for partition of property heldjoinilij fa mil and others— Vrltti—Civil Fro-
cedure Code {Ad X1V 0/]1882), Sees. 13 and i?>~Praciioc.

A suit brought by some members of a family against tlie other members of fhe
t?amo family for partition of tlic joint faniily property does not preclude a second
(«nit by tlie same plaintiffs for partition of other property belongl-ng jointly to
(their family and strangers.

Secwi) appeal from the decision of J. B. Alcoclc, Disti'ict

ft Judge of Ntisik.

\ The plaintiffs and the first six defendants were members of
the Parashare family, and as such they were joint owners of a
certain vritli, called the Parashare vriUi, They also owned

J jointly with another family, rAz., the Khandve family, a ccrtain

other vritti called the Khandve-Parashare vritli,

* itocond Appeal, No, 323 of 1898.



