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or business,, to provide prix'ies. Tlio word employed” wused in
this scetion is obviously used in its ordinary sensio™ i.e., ciuiscd
to be engaged in doing some service. There is nothing'in the
section whicli shows that tlio words were intended to signify the
nature of the employment, as I”eing from day to day, o* occasional,
or regular all tlio year round. Tiie samo word occurs in the two
following sections in connection with buildings in which any
person, may bo, or may bo intended to bo, employed in aiiy
manufacture, trade or bnsincss without any limit as to numbers.
Actual employment is not essential in these two sections, and it
iIs enough if the building is intended for sucli omploj'ment. In
section 24'9 actual emploj®ment in numbers cxceocling twcnfy is
an essential condition to empower the Munieipal Conunissinnor
to require the owner to provide for the convcniencG of persons so
employed. Tlie real difficulty in the application of the section
lies in the fact that the ainmbor of persons employed in the
building in dispute varies at different ]')oriods from five to fifty.
The section, however, gives a (liscretiou on this point to the
Commissioner, and is not, like section 218" imperative in its
direction. Tliat discretion has to bo carefully exercised by liiin,
but the discretion is his, and cannot be called in question in a
court of law. Mr. Scotty in his edition of tlie Act, n'fers to the
case of Hargreaves X when this last position was laid
down in respect of a corresponding provision of tho English Act.
Wo think tho Magistrate has correctly constraed tho section,
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tlioStli iMav, ISsi/, ilio Ciillw-loi’ iii o=o,cuiiiju sold propiu’i.y licloiigiug (o
"iiich WHS puivliiis-d liy ilioroi-ijKjudonirt. On ilus ITtli. May, 181)7,

ilio apiilitaiiiapjirnjd to the Colh'c'tor (o w'i asMc | lie s;ili! oji tlu) yronnd of
uK, and llio Colk'clov li'udiij? n™Morvtd ilie uiiilisM" 1o Ilio NI5.Inliiidfu’

for ritvt, foi'wanlod ilic r={ord 1) Ili;' Cunrt. ou =Qdi =inly, On tho Otli
AiiNusl;, 187, ilii' N)j=ruvu)l, IVUTiii;’ lio li.id no!l, npplii'd lo ilu= propoi* Conti:,
inppl'uHHO i'w Jiul;™Mu to hliishd LIl ri'.do,ViUnini!; lii:Mippli(,iiiion
butli tiudrr Hoouion illOA and smiliun 1Ul, of ilin Civil .I'vo;n).dur« Cudu (Ai't
XVof ISSi). Hu ooni.cndid ili;i.', uiidi'r in'rlion | mnf Kk’ ljiinlijilion Act; (X.V
af '1H77) liis MW not ItiuVinl.

Jlehl, Tliiil ilio appVio.illoii W< Il)a,rr.'d by JiiuH;dio;i. ruilcr tlii* villos made Ly

ilit’ ({uvi'i'uiiii'ut oi’ porrilii.y lunlor s>-Mun 10 ol'ilio Civil I’'n);\'diu‘t Coilo (Act
X1V ol ISHIi) tlio Cidli'r.'oi’ liad no jurlrtdiclion. 'I'lu‘re w.i!, ticiViTuvi', no hoinV
jiik mis.alco of jivri.dic.".lon sndli ii;; v,~ojild hirtLil'y in cxcludiny tho
tiuiQ o(!Cupiod ill apjAyiiig lo tin; Cullt’ctov from ilio ])Orioil of liiniiiilion.

lIndor tlio Tules inado by Wi") Tioo.d Ciorcvnnioui of tho I=ouil)ay Pn\sidcMu\y, a

Colloctor luia not tins power of tlio Couvt, iiudi'v weriion:H.I ol’ tlio Civil rrnct'duvQ
Oodu (Act X1V (It lo sot asiilc a sdi>

No RUfoiul appeal llos fro.n an ordi'r mado under sai'Lion 3U of ilio Civil Pvo-
tiodnvo Codii (Act X1V of IbH-.!).

Skooxd appeal fi'Oin tho decision oi* ]l;to Climiilal
Lla.neklal, Eir.st Class Snljortlinato .)uil;"¥o ol' Sdtai'a. ajtpellato
powers, roversi')" the ovder <i' liao Sahc!) illaniehnndra Daji
[PJasi'arkar, Snhordinate Ondife ol; Wi'd.

Ou Lhc 8th May, I!si)7; ecrtain pi'opcrt.y liclangln” to tlio ap-
plicant Navayan was sold in execution oi' a dcin‘ay against him
by the Collector to whom tho decree had hem. traiisi'erred for
cfcecatioii under soetiou 320 ol; the Civil Proeeduro Code (Act
X1V of 18S2), and was piivchasod by the opponent nasvilkluin.

On the 1?tli May, the applicant applied to tiio Collector, under
section 311 ok tho Civil Procedure Code, to sot aside tho sale,
allogiug that it had talcen place at the chavdi instead of on tho
spot, and that tho land had in consequcnce been sold at an under-
value. The Collector forwarded tho application to tho Mamlatd/ir
for investigation, and on the 20th July, 1807; the Mandatdar
reported that the laud had boon sold at an undervalue. The (Col-

lector sent the proceedings to the Court, and they “vere filed on
30th July, 1897.
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Subsequently™ vk.t oil the 6th August, 1897, the applicant, 1890.
fearing that his previous application had not been to the proper Karayan
Court, applied to the Subordinato Judge to set aside tho sale on basulk«a.k.
the above grounds, and prayed that under Bcctiori 1-tof the Limit-
ation Act (XV of 1877), the time* occupied in prosecuting his
application to the Collector should be deducted in computing the
period of limitation for making tho present application to the
Court, "Ho stated that ho was ready and willing to pay the
money duo under the decree, and prayed for an order under so('*
tion 310A of the Civil Proceduro Code.

Tho opponent being served wibli a notice to show cause why
the sale should not bo sot aside, denied that tho land had boon
sold at an undervalue, pleaded liinitation, and objected that no
order could be passed under section 310A.

The Subordinate Judge aet aside tho sale.

On appeal, tho Judge reversed the order, holding that the tirno
spent iu making the application to the Collector could Nnot be
deducted, and that, therefore, the present application was barred
by limitation.

In his judgment he said :—

“ The judgmcnt-dobtov, wlioss pvoporty Iws been sold at an uijdervalup, applied,
quite In time, to llic Collcclov to .wliom tho exooution prooeedin”g liad boon trans-
ferred, under section 320 oi: tlio Code, to sot aside the sale. That oflioer, Instead
of telling the applicant that ho (applicant) shonld go to the Court, referred tho
application to the Mamlatd«ir for report, and this consumed nearly two months.
The application made to tho Court is clearly beyond time. Tho sale took placo on
8th May and the application was made on 6th August. Section Il of tho Limita-

tion Act docs not, iu my opinion, apply, because tlie Q(>llootor ISnot a Oonrt
within tho meaning of that section.”

The applicant prefcri'cd a second appeal,

' SdilasMv 11, BakJile for appellant—The application to the
Collector was under soction 311 of tho Civil Proceduro Code.
That application should be treated as an application to the Court
although it was made to tho wrong oflicer of the Court. The
Collector is an officer of the Court). Ordinarily such application,s
are made to tho Nazir.

But, further, we contcnd that the application was rightly
made to”the Collector executing the Badhs
B311—4
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PmsiuUM-  Tliis iippl-icatiou Ls maclc iindor both section 810A and
section 8§11 of Ootlo.

'm Kaji KcMnuJdiUn wiilx Q<m(iaram li. Rde for tlio l'espondcnt
(opponent)The Collector inci‘cly executes the decrce in his
capacity as a minifitcriid officer of the Court. The Collector him-
self IS not a Court— Ganpatra?n v. ItsaaG Adan>JP'>; Bai Jmlki v.
lidadh ; Mahadaji v. llun j Lallu Trikam, v. Bhavla Mithia™K

ruvtlier, the reliefs claimed under tlie application to tlio Collector,
inider section 311, were different from that now asked for under
section 310A. ThereforCj the applicant cannot get the henofit of
sectioti 14'of tho Limitation Act.

PAr.soNS, J.:—Wo sec no reason to doul)t thecorroctnep.softho
deciHioiiR of this Court in the cases of fhinpatram v. Isaac
aud Bai Amthi v. MadlimP. Tho case of fxeshahdeo r. Eadhe
PrcmulPY™~ is cited as being opposed to tliese decisions, but wo
eannot say whether it is so or not, as wo have not before us
the rules-framed by tho Loctd Government of the North-Western
Provinces under section 320 of tho Code of Civil Procedure. Itis
sufficient for us to say that the rules mado by the Local Oovern-
liicnt of thi.s Presidency do not confor on tho Collector the power
of the Court under section oil, and that section 320 by itself
confers no such power. Possibly an application made to the
Collectoi’ and by him forwarded on to the Court might bo
held to have been made to an officer of the Court, so that limita-
tion might be counted from the date of prc.seutation to the Col-
lector, but upon that point it is unnecessary to pronounce a de-
cision since the appellant has in these proceedings relied, not upon
the applicatiou. ho made to the Collector, but upon tho one that
he made to the Court on the 6th August, which is based on otlier
grounds and contains additional prayers of relief. AXY0 confirm
the order of the lov™er appellate Court with costs. -

Ranadis, J.T aking the application of Cth August, 1897,
mado by the appellant to tho W.di Court as an application under
section 311, it is plain that no .secondappeal lies from tlic order

a) (1839 n All, 9L © (1877) 11 Bom., 478
@ (1890) 15 Bom, 322, © (1890) 15 Bom, 322.
e (3)-t1891)I15BOM.;6:9i." * ' cooovverrn. (? (1891) 15 Bom., 694.

- (*)-(1883) 7 Bom.,-333-. - - (1888) U All., 94.
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of the lower appellate Court, It was, lioweverj contended tliat
the application contained also a prayer under section 31()A, and
that in such applications an appeal lies from orders passed there-
on as from an order under section 244, On reading the appli-
cation in the present cuse, however, it is found that there was
only an offer to pay, but no actual deposit of purchase-mouey,
and, further, as the prayer to set aside the sale was joined with
the othei’ prayer, such an application caunot be entertained under

the proviso to section 310A. No second appeal lay, therefore, iu
this case.

On the merits also it is quite clear that the application of 6tli
August, 1897, was made more than thirty days after the sale took
place. The applicant’'s pleader sought to briug the applicition
within time by reason of the prior application made to tho Col-
lector on 17th May, 1897, within nine days from tho auction sale.
He contended that such applications under section 311 can only
be made to the Collector, and cited Keshahdpo v. Badhe FrasatU™
as an authority fov this position. That, decision, as also the
cases referred to therein, obviously have reference to the rules
made by the North-Western Trovinces Government under sec-
tion 820. Tho rules made by the Local Govornnient hero under
the same section give no power to the Collector to dispose of such
applications, and this Court has decided in the cases of Gan*
patram v. Isaac and Bal Amilii v.. 3/ulhav™> that the
Collector has no jurisdiction. Besides, tho applicatiou of 6th
August Avas not a continuation of the application to the Collector.
There Was, therefore, no lo™Nid-jhle mistake of juristHction whic)i
alono niight, under certain cirounistunces, be pleaded upder the
Limitation Act as an excuse for excluding tho timo so taken up
from being reckoned. T'or these reasons, the order passed by the
lower appellate Court Beems to bo correct, and wc dismiss the
appeal, .

QrdfiV confirmed'.
(1) (1888)11 All., 14. - - (2 (1800)15 Boai, 322,
13) (180J) 15,Boih.j 004. > -
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