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Jicjorc Ml'. Jus-lirc l^in'Diis and J /y .  Jusl\ec JUdunh',

1890. Tiuj MUNTCirAJ.TTV oi' B0:\I1{AY v. AlilMEDlillOY ,11 A!)i; !’>lU10Y.*

Ja n u ary  1 3 . Mu)iiolpcdlh/~Ilomhn</ ^Innirip^d A d  {Ih m . A d  .117 o f  1 8  ^8), &W. 21 .0— “  7vw- 

plni/ecf  ̂*’—Meaninr/ o f  Ike vnrrtl—JJlscrcdon  w s k d  in tho. 2Lnuk'ii>ttl Coinutisslonci’.

The v̂ol■cl “ employed ” hi sceUon 2 U) of tlu) liomluiy Munici|»:i.l Act (l>o;n. 
Act, I I I  o£ 1838) rcjfcra to cinii]i)yiucni of :uiy l̂ 'uul or i'or :uiy oS luue.

llEi'EiiENCR by Klidu IJiilutcIur P. 11'. DastiiVj Third Pro.sidoucy 
Magisti’iitej under section 432 ol; tlic Criminal .I’roeediire Code 
(Act V of 1898).

The material portion oi‘ the refcrcncu was as i'ulluws : —
“ Mr. Alimcdblioy lluljiljblioy is the niorlijfagco in possushiion of 

premises situate at Colaba and used as godowns 1‘ov the storage 
 ̂ of cotton. Pormcrly tliero was a null in tliis laiilding, and it

Lad Bonic privies attached (hereto i'or tho n.se oi‘ ilie mill luindri. 
Subsequently^ however, when the premises were destroyed by lire 
and rebuilt as godowns^ these ])rivies wore closed and have always 
remained so up to this day. On the 17tli Sepfcendjcr  ̂ 1898  ̂ the 
Municipal Commissioner gave Mr. Ahniedbhuy a notice, under 
section 249 of the City of IJombay M’uuieip:d Act^ to repair tho 
existing privies so as to make them available i'or tho uso of 
persons employed upon the premises. This has not been done. 
And Mr, Ahmedbhoy is, tlierefore, charged under section <i-7l of 
the Municipal Act for failure to comply with the said notice.

“ The evidence in tho case shows that these buildings consist$ '  ̂
qf two blocks, tho new and tho old, each containing several 
compartments let out to merchants separately for the storuge of 
their cotton. No men are employed there permanently or for 
the wLole day; but whenever cotton is to be moved in or out of

* Criminal Refcrcncc, No. 328 of 1808.

(1) Scctloii 2i9 iirovides as Collowa Where ib appear.̂ ! to tho Ooiuiiri;.:uo!UT (ln‘. 
any premises are intended to bo, used as a marlcct, railway t-tiilion, dorlc, Avluirf or 
otlier plaoc o£ public resort or aa a place hi which persona txoeediuy twenty in luunhcr 
are employed in any manufacture, trade or buBincss, or as Wdrkuiun or liatourers, 
tho ComiTiissioner may, by written notice, rcrixiire tlic owner or occupier of tho i;aiil 
premises to construct a sufficient number of water closets or latrines, cv privies !\iid 
ixrinals, for the separate use o£ each sex,”
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the godowns, soino labourers and cartnion ai'o cnga.gOLl for ihc 
work and remain on tlio prcmi.ses only as long an is ncccssary to 
fniisli tlicir wovk. 1’liis naturally depends upon the (juantity ol! 
cottoa to be \Yeiglicil and tlie naniber of bales to bo dcliv'crcd, 
but ifc docs not seem that any batcli of labourers has rcniiuuod 
in the biiildinG-' loii ?̂cr than a few hours at a time.O O

;i« -x' ^  'i'

‘'‘ The number of men employed in thegodown is very I'liiciuat- 
iog. Sometimes there are as many as 51̂  OS, 73, and ‘J1 persons 
engaged in work, while on other days there are none at all_, or 
only a very few~l^ 6, 7 and 9.

This being the case, the question iSj wliether tlie iMunicijial 
Commissioner can compcl the owner of the premiscH to proN'ide 
privy accommodation in the buildijig i

It is urged on behalf of the defenco tliat tho words ^aro 
employed’ in section 2!•}'of the Municipal Act refer to a per- 
inancut and regular employment of the men and not to a tem­
porary and occasional employnient, as is admittedly the ease liorc. 
I havOj however, given iny reasons in tho judgment for holding 
tho contrary opinion, and tliinlc that the section applies to all 
premises where more than twenty persons arc engaged in any kind 
of work or for any length of time. I f  there is n discretion in tho 
matter, it is with the Municipal Commissioner and not witli this 
Court. Mr. Ahmedbhoy was, therefore, boiuid to comply with 
the no[ice.

‘ 'As, however, an authoritative decision in this matter is very 
desirable, I beg to refer for the opinion of tho High Court tho 
following point

AYhat is the meaning of tlie words ' arc einployed ’ appear­
ing in the scction ? ”

The rcfercucc was heard 1>y a iJivision Bench (Parsons and 
llanade, JJ.).

Branson for Ahmedbhoy llabibbhoy.
There was no appearance for the Municipality.
P arsons, J. —The Magistrate lias a s k c ^  of this Court the 

following question:— What is the inei^ng of the words ‘ arc 
employed'’ appearing in scction 2'J9of ilie Bombay Municipal
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1800. A c t? ” Ifc iliinks that tlio 'Words rcl'i'r to tMiiiiloyiinuit of uny 
Iviiid or i'or any Iciigili oi; iiiin'. I Mgreu witli liini. It is tbo 
obvious ineaniii, '̂ oi! these words in the se.ction, tlie ohjcct of 
wliicli was to cnipowei' tho Miinicipn,! Ooiiiinissionor to rc(|uiro 
privy aeconiiuodatioii h) he pi’oviih.',(l i'or phxces in wliieli persons 
Qxcuoding twenty in nunibcr arc eni[)luye(l <ih worlviaen or 
labora’crs. Neither tho l(hnl or (hiration of tho eia[)loy]neiit iy 
dolinod, und they, therei'orCj arc immaterial. Îlus nunibui; only 
of the cin])loyes is Htutcd̂  and it alone will he tlie teht of appli­
cation. Tlie Magistrate i.ŝ  therefore, riglit in his opinion that the 
seutioii applies to all prumi.sos. Where more lliau twenty per­
sons are employed ii3 work men or labourers in any kind (jf Avork, 
or for any length.of time, it is not for the tJonrt to lay down nice 
distinctions ;is to the nrnuber of hourM in '.tlie clay or of days in 
the year ^Yhich constitute employment necesoitatiiig ]>rivy ae- 
connnodation. Tho Legislature has leA’t that to thu discretion of 
the Mmiiei})al Commissioner, and has empowered liiiiij whenever 
lie iinds that persons crecedin' '̂ twenty in ninnl>or arc employed 
as workmen or labourers on any ])remiscs, to rctpdi’o the owner 
tliGreof to provide necessary acconniiodation for thinn. At tlie 
same time, as tbo rcl'erence is rather vaguo ami does not include 
wliat seems to lie the real dispute in tlui cast,', 1 will express the 
further opinion that it would be a perfcct answer to tho requisi­
tion were the owner on its roceipt to clo.so the prenuses or to 
ccaso employing therein more than twenty workmen or labourers. 
The case has not been argued before us on behalf of tho M'unici- 
pality, and I reserve to myself the right of rcconsidoration, but, 
as at present advised, I think tho (;waer would only be guilty of 
an offence under the section if after such reipiisition he failed to 
comply with it, and it more than twenty such, |)erson8 Averc 
found to be employed without the required accommodation being 
provided for them. There arc no luaterials before mo to'show 
how far this opinion applies to the present case.

J . T h o  point referred for tho opinion of this Court 
relates to the construction of section 219 of tho Bombay Act III 
of 1888, which empo^vers the Commissioner to require tlie ownors 
of places in which persons exceeding twenty in nunibcr are 
employed as labourers or >vorkmen in any manufacture, trade
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or business,, to provide prix'ies. Tlio word employed ”  used in 
this scetion is obviously used in its ordinary sensiô  i.e., ciuiscd 
to be engaged in doing some service. There is nothing'in the 
section whicli shows that tlio words were intended to signify the 
nature of the employment, as l^eing from day to day, oi* occasional, 
or regular all tlio year round. Tiie samo word occurs in the two 
following sections in connection with buildings in which any 
person, may bo, or may bo intended to bo, employed in aiiy 
manufacture, trade or bnsincss without any limit as to numbers. 
Actual employment is not essential in these two sections, and it 
is enough if the building is intended for sucli omploj'ment. In 
section 24'9 actual emploj^ment in numbers cxceocling twcnfy i.s 
an essential condition to empower the Munieipal Conunissinnor 
to require the owner to provide for the convcniencG of persons so 
employed. Tlie real difficulty in the application of the section 
lies in the fact that the ainmbor of persons employed in the 
building in dispute varies at different ]')oriods from five to fifty. 
The section, however, gives a (liscretiou on this point to the 
Commissioner, and is not, like section 2:18̂  imperative in its 
direction. Tliat discretion has to bo carefully exercised by liiin, 
but the discretion is his, and cannot be called in question in a 
court of law. Mr. Scotty in his edition of tlie Act, n'fers to the 
case of Hargreaves X. when this last position was laid
down in respect of a corresponding provision of tho English Act. 
Wo think tho Magistrate has correctly constraed tho section,

0) (^8015) 3 B. and S., GL'l.
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Tif'/ore J /r. JustU'C Parsons (wil M r. JudicG Futnndc.

N AJTAYj-X.IST ( o r i g i n a l  A p r u c A K T ) ,  A ra Jr .L A N T , v. R  A  B U L K  IT A N "

(OKI a ,1XAL 0  PrO N EN T], 11.13

Limitation—Linildtlon Act, ( jr j "« /i s 7 7 ) , See. 1-,1— Doorep— Execution Jij/ OoUeofnr 
— Afplioatlon io OoUentor to aet aside naJe — CinU Procedure Coih {Ael X I V o f  
1SS2), Secs. 310A, 311 and 320. j

A  docreo passed against ilio applicant Xurayaivwas tvansferrod for execviiioii lo 
tlic Collijetor nndor scclion 320 of the Civil Proccinro Code (Act XIY of 18S2)- On

* Second Appisal, Xo. 51Ĵ  of 1898.

1899,

J a n m r y  17.


