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1904. The case of Firjade v, Pirjade was only dissented from in
YvAEAliA.  Tarachand Megraj v. Kashinath Tvimbah  as to its applicability
v, s to e_xecutlpn prc_Jceedl_rTgs, and these tW_(E) _cases Sl_J_pport our view
g herein while Krisdmaji Lahshman v. Viilial Ravji™> directly
in support of it. There Parsons J. (p. 633) says: The former
suit did not fail for want of jurisdiction or anj- dei'oct of a like
nature, such as is contemplated by scction 14 of Act XV of 1877 :
(see Bed Jamna v. Bai Ichhay™®, It was withdrawn by the plaint-
iIff himself, as it was defective for want of parties, and he was
allowed to bring a fresh suit. It appears, therefore, that section

374 of the Civil Procedure Oodo applies to the case."”®
The result is that we must reverse the order of the District
Court and dismiss the suit with costs on the pjlaintift'through-

out.
n E Order reversed.

(1) (1882) GBom, G8L w6 ).1887) 12 Bom. 6'5.
(3 (18S5) 10 Bom. G2 (188G) 10 Bom, 604.

CRIMINAL REVISIOISr.

Jjefore. Mr. Justice Batty and Mr. Justice, Aston.
EMPEROB V. WALIA. MUSA.TI and anothbk.*

1904 Gaonlling Act {Somlaij Act 1V of 1887), secs. 4, — Oommon (jaminff
Dccemher 34t house—Jamdtlclidna of the Borah communitij.

Tho nneiised wore fouml playing for monoy with cai'ds iii a building ,ovdi-
narily used as a Jamdtichnna, [)iU aecfi®siblQ to sndi mombora of tho Borali

* Criminal application for Revision No. 218 of 1901.
t SecUotiR 4, 5 and 7 of tho Bombay rrcvcution of Gaiublhig Act provide as fol-
lows :
“ 4. Wlicover—

(r9 I(ing tlio owner or occupicr or liaving tlis ufio of any house, room or place,
opouB, kceiis or 09 tho sanio for the Jvarpoge of a comniDn gaming hoase,

[1) being tho owner or occnpior of aiiy such house, room or place Icnowingly or '
wilfully X'crmits the sams to be opened, occupicd, kept mr \Nsod by any
other person for tho purpose aforesaid,

(©) has tho care or management of, or in any inauner assists in conducting the

for tho purpose aforesaid,
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community iifi liave no placo to live iu and tu'c too i)oor to afford fdio reitt of a
room. This placa was frec]uented by the patitiouers and others and iustniments
ot gaming were found there whan the accused were arrested. Tlia Magistrate
convicted Llie accused of offences under sections 4 and 5 of the Bombay Preven-
tion of Gambling Act (Bo.nbay Act IV of 1887) ;

jToM, that it was open to th.e Magistrate to rely on the’pTesnmptioa whicli
nuder section 7 of the Act might ba drawn that tliis place was used as a common
gaming house unless the contrary was made to appear by the eridence before
him : there Aves, theraforc, no grou,nd to interfere iu rovision with the convic-
tions under section 5 of the Act.

Hold, further, that no presumption arose under section 7 of the Act tbat tho
placo Aves “ kept ” by any personas a common gaming house: the conviction
under section 4 was therefore wrong.

In ordei' to conatit-atc aa offonce under section of the Bombay Prevention
of Gambling Act (Bombay Act IV" of 1887), of keeping a common gaming
bougoj it is necessary to show, in the iirst place, that the person charged witli
that offcnco is the owner, or occupier, ora person “ having the use” of the place
alleged to ba kept as a common gaming house. It is not sufficient to show that
the accused used the place in question for the purpose of gaming there.

Application under section 435 of the Criminal Procedure Code

(Act Y of 1898) against convictions and sentences passed by .

Karsondas Ohhabildas, Third Presidency Magistrate of Bomhay.

((? advances or A\irishes money for the purpose of gaming Avith persons fre>
(xuiutiug any such house, xoom or placo,

shall be iiunishod AMfdi fina aMdli may cstond to five hundred rujpees, orAvith im*
IUisonnicnt Avhich may extend to throe months.

“ 5, Whoever is found in any common gaming-house, playing ot gamin" Avhh
cards, dice, counters or other instruments of gaining, or is fouad there jresent foi'
the purpose of gaming, Avhothor by playing for any money, Avager, stake or otherwise,
shall be punished with fine Avhich may extend to two hundred rupees, or Avith inm*
prisonmont which may extend to one month.

“ Any person found in any common gaming-hoaso during any gaming or i3laying
therein shall be presumed, until the contrai'y bo made to appear, to have been there
for the pAxaposo of gaming.

“ 7. When any cards, dice, gaming-table, counters, cloth, board or other instru-
ments of gaming used in j)laying any game, not being a game of mere skill, are found
in any house, room or placc entered under warrant issued under tlie provisions of the
last preceding section or about the person of any of those who are found therein, it
shall be evidence, until the contrary is made to appear, that such house, room or
placo is used as a common gaming-house, aud that the persons fomid therein were,
there present for the purpose of gnming, although no play was factually seen hy tha
Magistrate or Police Offloor or by any person acting under the authority of either of
them.
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The accused with thirteen others, all belonging to the Borah
community, wore found gaming in a building'’known as the Borah
JamdikMna {i.e., a place where usually feasts are held). The
place or room whore the accused were arrested was accessible
only to the members of the Borah community, and was kept
open day and night to enable it to be used by any member of the
Borah community who had no place to live in and who was too
poor to afford the rent of a room. The accused (1 and 2) were
charged under sections 4 and 5 of the Bombay Prevention of
Gambling A.ct (Bombay Act 1V of 1887) with keeping acommon
gaming house and gaming therein while the rest were charged
under section 5 of the Act with gaming therein.

The Magistrate convicted the accused of the otlenccs charged
and sentenced accused No, 1 to undergo two months”™ rigorous
imprisonment”™ and accused No. 2 to a fine of Rs. 150.

H, C. Coyctji, for the accused.

Scott (Advocate General); witlT the Public Prosecutor for the
Crown.

A ston, J. :—" Common gaming house means a house, room,
or place in which cards, dice, tables® or other instruments of
gaming are kept or used for the profit or gain of the person
owning, occupying, using or keeping such house, room, or place,
whether by a charge for use of the instruments of gaming, or of
the house, room or place, or otherwise howsoever.”’

The petitioners, when arrested, were playing for money with
cards in a building ordinarily used as a Jamdilchma, but acces-
sible to such members of the Borah community as have no place
to live in and are too poor to afford the rent of a room.

This plac® was frequented by the petitioners and others and
instruments of gaming were found there when the place was
entered under warrant issued under the provisions of section 6
of Bombay Act IV of 1887.

It was open to the Magistrate to rely on the presumption which
under section 7 of the Act may be drawn that this place is used
as a common gaming house unless the contrary was made to
appear by the evidence before him. There is, therefore, no
ground to interfere in revision with the convictions under sec-
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tion 5 of tlic Act. But no presumption arises under section 7
that the place was kept by any peraon as a common gaming
house.

In order to establish an offence under section & of keeping a
common gaming house, it is necessary to show, in the first place,
that the person charged with that offence is the owner, or
occupier, or a person " having the use of the place alleged to be
kept as a common gaming house.

It is not sufficient to show that either of the accused used the
place in question for the purpose of gaming there-

The conviction under section 4& of the Act must, therefore, bo
set aside.

As to punishments, there being nothing to show that the place
where the petitioners were gaming was a resort of disorderly
persons, or was otherwise a nuisance, the sentences appear to us
to be unduly severe and we set aside the unexpired portion of
the sentence of two months™ rigorous imprisonment passed on
accused No. 1 and reduce the fine in the case of accused No, 2 to

Es. 15, the balance, if paid, to be returned to accused 2.
11. R.

APPELLXITE CIVIL.

Before Sir L. 11- Jenhhts, ChiefJustim, and 31r, Jastkc Aston.

BAl MEHERBAI (ouiginal Plrlaintiff), Appellant, v. MAGAXCIJAND
MOTIJI (OlllGlNAl Dependant), RESronrcENT.*

Bomhay Regulation 11 of 1827, section 52— YakiVs fee—Calculatiou
according to the actual vahie of the propevty in suitm

A vakil's fee should be calculated on tlie amount of tha aotxial value of tlic
proporby, the subject-matter of the suit, and not on the anioniitof the daiin as
estimated for the purposes of tlio payment of Court-fees.

PjiS JsjVXIAns, C'J- :—*" Tlie principle and rule of taxation ought (in our
ojiinion) as far as possible to be such as to secure that the successful party
should recover from his opponent such costs as are necessary to eiiaWe him to
place his Giise properly before the Court, and this can best be scoured by adopt-
ing the actual value as the basis of taxation.”

The real as well as the Court-fee value should be stated on every plaint
and momorandum of appeal, and in case of disputa an issue should be raised
aa to the real value.

~ Appeal No. 23 of 1004.

229

1004.

Empeeoh
V.

W alia

Mir.SAJi.

Iaa..

Decrmlei' 22



