VOL. XXIIL] BOMBAY SMJRIES

CRIMINAL REPERENCI..

Before Mr. Justice Parsons, Chief Justice {Actinr/)-. and Justin linnade,

QIT.EIs-EMPHE-S . BHAT.

Criminal Proci'.iliu'g Co'Je {Act V of ViS)?), Sec. — Fardon, teikJerad to one

of the acciiml—Approver—Trial of approver for non-fulfiliMnt of tjn}
condition on which jxtrdon ions offered Practice.

No action din be taken agiinst a person who has aceeptod a pai‘don for bi'ci\cli
of tho condition on which the p”Nidon vas teuderol until iiCtor ilis ciiso in tho
Conrt of Session li.is been finished, and then his iri:il sliould bo coniinonced
de novo,

IIEFEIENCE under section 438 of the Code of (.'riiuiiial Proce-
dure (Act Y of 183S) by J. 13 Alcock, Sessions Judge of Nusik.

The Ireferenee was in the following terms —

“ 1 hayihiiie honour to submit, for tha High Court's rovisiontil ovdevsj tirt)
magisterial record of proooedings in tho ocaso of Impcratri.c v. Hhau vahtd
Shiva and others committed to the Sessions Oourt by IT. (). Brooko, Es/-piive,
Magistrate, First Class, Niislk,

“ Accused No. 1, Bluri valad Bbiva, accepted a tender of pardon nisvce to him by
#Mr. Brooke, and gave cvidouco as aAritnosJ. The Magistrate thought that ho
galQ false evidence on certain points, though lio has not given good reasons for
thinkung so, and declared the tender of pardon forfeited on (he 10ih Angus’,
1898. .The purdon was tendered on tho 2nd Angus'-, 1898. *Ulie cvidenco of the
witnesses/or the proseculion was concluded on Cth August, 1803. Tlio accused
were exMmned on the I0th Augvisfc. It appears, tlun'cfove, that tlie evidc,uc3for
the pwisccution was not taken in thepresiiice of the accused Bhau, and il was
not,in tho position of an accused person during the Iu'iiring of that ovidence.

Following the ruling of the High Cora'ts in Indian La-,v Reports, .14 AlLihabad,
336, and I.'j Miidras, 362, | hold that tho commitment of accused iNo. 1, Bhiiti, is

not legal, and that ho cannot be tried until after the disposal of the cwo ngain.st
tho othor accused.

“ 1, therefore, recoamiond that the committal of accused No. I, Blmu v;ihid
Bhiva, may be giuashed.”

This reference came on for hearing before a Division Bench
(Parsonsj C. J.~and Eanade, J.).

There was no appearance for the Crown or for the acciiscd.

Paesons, C. j. (Actixg):—The Magistrate, being of opinion that
the accused Ko. 1 had not complied with the condition on which tlie

* Crhisinal Eefercnce, Ko. 109 of 1898.
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tender of pardon was nia<le to him, oonuiiitted him along with the
other acciLscil for trial by the Sessions Court. Wc think that
the connintineiit is illcgah Section 337 of the (lode of Criminal
Procedure provides that every person accepting a pardon shall be
examined as a witness in the ease, and if not on bail sliall be detain-
ed in custody until the torniination of the trial by the Court of
Session. It seems, therefore, to be clear that nothing can be done
against him till al'tur the case in the Court of Session has been
finished, and that then his trial should bo conunenced r/e* noco.
This is what has been decided b}-the other High Courts in India

— Q/eNi Emprcu v, (liwen Fmprcss, v. Qticen
v. Fetnmljvr'*~ QYwon v. JVipro In re Joi/iulee .Panima-'
nic/c ' Queen Ei/.prexs v, —and we follow tliem. The

conmiitment is quashed. After the trial in the Sessions Court
is finished, proceedings can, if it is tliought necessarytaken
against him.

(1) (]1801) ]4. All., 523G. @ (S7:i) 19 (J&. W. Ry, -13 (Or. Wnl
(2) (1892) 11 All., 902. @ (1880) 7 CAl. L It., 0O.
(IS70) 11 Qul. V. Py, 10 (). Kul.) K) (1892) 15 Miul, 3;j2,

CRIMINAL KEPERENCE.

Before 2f)\ Jiusticc Pur/sonx and Mr, Jitdicc lianade.
KAUAYAN GOVmD v. VISAJIL.*

Criminal Froccdure Code {Ad X of 1882), Secs. 522, 523, -yli-OrdtvA"»
reniore possession of iiiimoveuhle ~n'ope/‘iy. *
An order made under section 522 of the Criminal Procoduro Oode (Act X of
1882) restoring possession of iuunoveablo property to u poison who lias been dis-
passessed of it I>y criuiiniil force, is an independent order imd way be jruule sub-

sequently to the date of the conviction of the ofrendor. Tt need not be made
at the same timo as the conviction.

The case contemplated by section 522 is that of a person in pos.session (the
complainant) being dispossessed by forco by another person (the acousod) and
the latter being in pBsesslon at tixo dtite of conviction. In isudi a cnso 1ho
section gives the ]Magistrato power to order pDsscsslon to be restored to Lo
complainant. In the case of a proper order, third persons could not bo alfec'.od;
if they are, the order is not thereby necessarily invalid. dav-jo 2 of tlij scetiou
gives them a remedy by dvil suit.

* Crniihial Uefcrcncc, No. SO of 1898.



