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ORIGINAL CIVIL.

ligfore. Si)' Louk Kershaw, Kt., Chh'fJustlcv, and Mv. Justice Parsons.
IN the mattee or DAIIASILV IIUSTOM.TI COLABAWALLA, rETiTioN'n

Zhiiversii™ of Bomhay—Act X X 11of 1So7, *Sjc. 12— Cvnstnic'Aon—
(Jandidalcfur a dcriree.

Tlic words  caitlkdalc for a do™Yyeg” in sodlion 12 of Act XXIT of 1857
Cskdlish tlio University of ljonihe™ moen a cajiididni:efor »e fiiuil axdvniinaiion,
llie p.issimg of wiiicli entitles liliu to adegree.  Tho™ do Kot moan n candidate for
a degree at any sta™o of U4 University career.  Students, tlioroforc, presenting
tlieinsclvesfor tlio I'rovlous Examination prescribod )y ilie Senato of tlio Bond)ay
Univor.sity need not prost tlio certiPcato required Liy titit .sodiom™
IlULE nUi dated 2inl Novenil)or, 1S9S” i-criuii’iiNi;' the Iluivci.s™.y
ci' Bombay to show cause 'Svh}" tlic al)Ovenainod ])ctitionci’
shovikl not 1)0 allowed to sib at the rrcvioiis J“xiiDihiatioii to be
held at Bombay on the 7tli instant™ and >v]iy the answer papers
(Ot the said petitionci’ sliould. nob be cx.ainined and tho result
<leclared, and also why, in the event of tlio said petitioner not
being allowed to sit at the examination to be hold on tho 7tli
instant, the University should not be ordered to examine tho
said petitioner for the Previous Exaniiualien at any other early
and convenient day, and to examine the papers oi' the said peti-
tioner and to declare the result, kcJ’

The petitioner having presoiitcd his petition ol)taiiied the above
rule under section 45 of the Specific licTicl: Act (I oi’ I1S77).

The following were the material facts stated in the petition;—

The University o£ Bombay was established nnder Act XXIT.
of 1S57. Under the powers conferred on it by tho said Act™ tho
University prescribed that before any candidate could present
himself at any degree examination, he should have passed two
preliminary examinations, viz., the *' Previous Examination and
the Intermediate Examination and that candidates desiring
to be examined at the “ Previous Examination’must have passed
the Matriculation Examination and kept two terras afc a collego
or institution recognized in Arts (p. 42 of Calendar for 1897-98).
With regard t© candidates for degrees, it was further provided
as follows by section 12 of fho Ac'ti—!
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1898. “12. BExoopi. v tip'ciiil ovilcT of tlio Sjiiiito, no ) d'-i@B sluill be admitted as a
oanilidii'o for tio. do™rco of riurlielor of Arts, MusUn of Artn, Pacliolor of Laws
I>AINSITA Liconliiito of Modichu), Dodor of Modicino, or Mistir of Civil Englnojrhig,
3U.SXaojiji. iiiiloss lio dliiill Jir,S'iit lo tlio said CluuicuHdy, Yico-Cluuictllor and i‘cllons a
(oriifu*ai« from of ilio Instil.uiiuiis .'"mIh(irizc'd in iliiii liolialC by tbo Govornor
of .Nomliliy in Connell to ilio I'Ucct iliat lio hea cnvnplclod ib(* oo\uso of iiistnic-
ilon proKcribod by Ibo (.'bamii'llor, Vico-Cbhanc,olloi' and Follows of ilio Riid Uni-
wrsKy, ill Ibc byo-laws to ljo iiiado. by th('m niuler U> i)o\ver in thiit bolialf given
by ibis Act.”

".riic peti'o’'onei’ luul <luly passeil tlie ISlairlciiliitiDii Examination
and Lad kopt two tevnis at an Institulion “ recoo-ni/:cd in arts
as Icipiircd Liy the ubovo-nientioned ljjc-laws oE the Univcr.sity.
This insfcibiitioii ~Yas lvnown a-, the “ Oollegiatc Institution ” ~and
ljy a resolution passed by tlio University Senato at a incctino-
licld on tlio SObli Fcbruar}, 18j7, it bad been recognized  Ior
a period of tbrco years i'or tlio purpose of the * I'rcvious Exami-
nation. only. It did not, however, begin to receive and prepare

intending candidates for the Previous Examination until Docem-
ber, 1897.

On the 17tli December, 1S97, tho Registrar of the University
by a letter of that date pointed out to the Principal (Mr. Kar-
karia) of the Collegiate Institution that the recognition of tho
Collegiato Institution was incomplete™ and that to enable its
members to proceed eventually to degrees, it would bo nccessary
under section 12 of the Act that the Institution should bo
authorized by the Governor in Council to give certificates to
candidates that they had completed the coursc of instruction
prescribed by the University. The Principal replied that such
autkorization was not required for the Collegiate Institution, as
that institution did not send up candidates for degrees, but only
for the Previous Examination. The following is the correspond-
ence which took place on this subject—m

“ No. 1&?5 of 1897-08.

“Bomlay,17th Decmhor, 1897* !
*To E. P. Kaekaria, Esq., B.A.,

Bombay,

“ Sir,— am instructed by tbe Syndicate of tho Bombay Univei'sity to let you

know tliat the recognition of the Collegiate lii'stitution by the BoinbftyTJuiversity
is =till incomplete.
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“2. 1 amto say tluit Government hawe pciiutGl out to tlic Syndicaie iliat
luider scction 12 of tliG Aut of Incorporation, an iiistifciition, in order to liaw
sucli valid recognition as will entitle its members to eventually prococd. to degroos,
requires to be specifically authorized hy His Excellency tlio Governor in Conmll
<Dygive certificates to candidates for degrees that lliey liavo completed tlio courso
=0f instruction prescribed by tbc University.

“3. Under tliesc circurastancos I am to suggest tliat before opening flio
institution you may think it advisable that the nccessary autliorization from

'Ooverniuent should be obtained.
“ 1 have, &(., &e.,

“ (Signed) ]). MacDonald,
Universily liOgistrar.”

~Aljonih <, 2h'i Decemher, 1807.

““To Dk. I-. I"FacDoxald,
“ University liogistrav.

*»Sir,—In answer to your letter of the 17th instant, 1 regret to say that tlio
ixlleged incompleteness in the recognition of tho Collegiato Institution slunild havo
been brought to notice now ton months after tlio Senate has recogiiiz;!d i( and
AMien our arrangemenis for oponisig it have boon gnito complotod.

“ As regards the authorization from Government which is thought a<visaht> by
you. to obtain from Government, I am advised tliat such an authorization is not
nccessary under the regulations for tho recognition of institutions givicu on
page 24:3 of tho University Calendar. Illegulation 3 says: ‘It sluill bo com-
petent for the Senate, on tlio recommendation of the Syndicate, to rocognizo an
institution in any faculty for the purposes of a particular examination or exa-
aninations only.” And nothing is said liere ab(jut Government authorization.

“ Section 12 of tho Act of Incorporation to which you refer, applies clearly and
solely to institutions that send up candidates for a degree, 'whilst our institution
3ia3 been recognized for the purposes of a particular examination—tho Previous
in Arts—only.

“ That sucii Is the case may bo scqu. from the fact that institutions similar to
=ours have not obtained Government autliorination, nor have they been adXised
my tho fyndicate to apply for sucli authorization. li.dccd, collegos teaching uj)
to a degree have not obtained such autliorization.

“ Under these circumstances | do not sec liow | can apply to Government for
mauthorization, as tlie Collegiate Institution is not to send up ctuidida'.cs for
"degreesj and as the regulations under wWliicli it lias been rcc,ignized say nothing
ixbout its authorization.

“ As our arrangements for opening the Collegiate Institution arc quite complete,
< shall be obliged by the favour of a very early reply to this letter,

“ Yours truly,
“ (Signed) R. P* KaR<IBla,
“ Pjincipjil.”

1S98.
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“ No. IMO if 1S97-0S.
Hvvihay, 22,I'd Ik'centlcr, 1S97.

“To E. P. IVABKAPJA, Esrj., B. A.,

Sir,—1 lia%iholionom' I3y cllrodiou (if llio Syiiiru®iir lo r.cknowlcdge roeoii)! of
Yenr lotlev of ilie 21st. iiisliuit and lo sialo Unit after Tho WiUuhi™¥ given by ihom
in my letter No. rJ25 of ilio 17111 iustiiiit Hie fiuPHIon of (ipeinitK ilte Collo<uilo’
Insiitutum is s(tlely one for your consideration aiul iluiti it v.onld 1)0 at your own
risk if yon opened tlic inslituiion “Viil;,oNt widi aullu-rizidton iis is rofewrtd to ir.
tiifit letter,

I 1,;ivts &C.
“ (iSi;j,-neu) D. .MaoDon'alp,

“ I'niverull V Ceiilis'.rar.”

Il Februn.ryY, 189S, IMr. 'Kail<aiia aildi'c.sscd tlic TolUnviiig
letter to the tiriivecrsity —

“ Sii.,—AViih reference to the corresxjondeiice v(>Inid in tlic last, week of .Dicom-

1)cr, 1.S07, | liavo tlic honoiir lo cnrp.irc ewlu'tjier Hie Syndioaie lias done any

(iovernraent, as tlii.s collei;'c has lioeii opened and leetnres on all tlie suhjee'y

for Hie Provions Examination are being re”~nlavly ~'ivon dnrinji,- the last five ur six

weeks to the student™, wim number nunv thiui 'lo0. An ojirly reply will obligu.”

The following:;' reply atrs scut ly the 1Jiii\-crsiij (No. 2330 of
1897-98, dated 16th Felirnary, 1S98);—

“ Slii,—"AMth reference to your letter of tlio 1st instaut, 1 havi’ H+ honour l)y
direction of the Syndicate to slate tliat in Bending uUp to Gou-nirnent a list of tlv
Colleges to wlileli tlie iuithorization by (Jovermniont under section T2 of the Ac
of Incorporation slumld in tbeir opinion extend, they have (nnitted the name c
the Collegiaio Institution. They have further informed (loveriini(iit that a
Principal of tho Institntion you were warned by tlieni last December, before thi;
ins*n.tuliou Ass actually opened, that autboriKation 1>y (lovennnent might In
iieco.ssary to give full cffoct lo ‘ rocognllion’ by tlie Senate, and tliat, if y(tu
opened the institution before you bad obtained suoli autliovizalion, you wouk

do so at your onwn risk.”

In September, 1S98, tho petitioner through Mr. Karkaria, th
Principal of the Collegiate Institution/' applied to the Uni
versity to be permitted to appear at the Previou.s I'“xaminatioi:

to be held on the 7th Kovember following, and forwarded tlu
certificates and fees required by the Regulatibii,s.

Thereupon the Registrar of the University sent the following
letter refusing the required permission
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“Xo. 2171 of 1898-9!).
“J3ornha.rj,7aOctob3r,im.

To THE PIUXCTPAT;, CoLLEGIVTE HfSTITUTIOX,
“ Boml3ay.

“ sir,—WIUi reforo;i3e to tli3applioations foi- psrinissioii to appaar iit t1i3 Qu-
ms\ilngrrovioas Examination received from you on 22ucl Saptoiiiber last, | liavo
tlic lionour by direetion of the Syndicate to inCorra you that tho candidntos
‘cannoi’'b 3admittad to tha examination. The candidates’ fe33 will bo rotnvnol

'to you in a few duys,
“1 have, &j.
““(Signed) D. MacbDonald,

“ University llegistrar.”
The petitioner tlien presented a petition to the lligli Coarfc
‘under section 45 of the Spbcifio Relief Act ([ of 1877) and ob-
tained the above rule. The question was Avlietlicr, as the Colle-
giate Institution was not authorixad by Government as reijuired
mby section 12 of the Act, the petitioner could claini™ to be ex-
amined at the Previous Examination. The petitioner contended
that sectioa 12 ouly applied to a person preseutiug himself for tho
linal B.A. I”"xamination; that such a person only could bo consi-
dered as a “candidate for a degree” within the meaning of that
section, and that he only could be called upon to give the -certiPi-
mcate thereby required. The University on the other hand con-
tondod that the petitioner as a student who had matriculated
and desired to pass the Previous p]jcaniination must be considered
us a candidate for adegree”within section 12 and must prescnfc

the certificate thereby required.
The prayer of the petition was as follows:—

() Tiuit tile University of Bombay do allow your ])ititiimer to sit at the

I’'revions Examination to be held on tho 7th instant.
(2) That the University do examine his answer papors and doolaro tho result.
Vv(3) That, in the event of tho University being not ordered to allow your poti-

tioner to sit at tha exaniination on the 7th, instant, the University do oxamino

him for the Provioxis Exaniination at any other early and convenient date
and declare the result.
I(-l) That, in tho ovent of your petitioner failing to pass tho examination this

yoai’, tho University do examine him once in every stibseqont year fov tho

‘Previous Examination and declau the result till he pass3s the 3Nid exa a-
ination.

DHASILY
liI'STOMJI*
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“21.  Hiat your i)OtiUonor pfinR iliid; tins HonovivuLle Court mitiy pass steli.
ollwr aiid fuvilior onlor us tlio civciuiiktunccR of Ilio cuso iniiy roquire.”

ScolL for the Univcrsitv, .showed cansc.

M({()/ter"soii and G. //. ~.clahad, conircij in support ol: tlie rule.

Act of Incorporation (,\ct XX 11 of LjT)?), sections 8 ar.d

12, imd the byc-Inws Of tlic University (see Uiiivorsity Calendar”
for 189T-9S) were referred to.

Kehsilvw, c. J. —There can he no doulitlliatihi.sisa vervini-
portant case, anechiiig’ as it dot's the course of siudies of the
Students of tho University of I5oiul)ay. | think J speak for my
learned I>rothcrwlu'n 1 say that wo have nodonbt ~Yhat our jndg-
ment should )0 in this case. | undei'stand tlic course of pro-
cee<ling which we are asked to adopt is analogous to that which
the Court of Queen’sBench in England has been accustonicd to
take when applied to for a writ of inandannis. The Court of
Appeal has been asked to compel tho Bombay University, a Cor-
porate Body, to carry out a duty imposed upon it by statute.
And the Act, v,diich corresponds iu its procedure to the applica-
tion for a writ of nuuidauuis in England, is tho Specific lielief
Act of 1877, and under section 15*chapter 8, of that Act it is laid,
down (His Lordship read the section and continued).

Tho facts arc shortly these. The applicant to this Court was®
a student Avho -was desirous of being cxauiincd at an csamination;”.
called the Previous Examination, which is one of the examinations-
that a student at the Bombay University must pass on his way
to a degree. It is clear to me that lio came under section 12 of
the Act of Incorporation of tho University, and that la* had a
right to demand that he slioidd sit and bo examined at this ex-
amination. But it was said that before having the right to be-
so examined he must first produce a certiOcate to the etlect that-
lie bad previously studied in one of the institutions recognized
by the University Governing body and authori/.ed by the Gov-"
ernor in Council. | need not go into the facts of that part of the
case, but need only say that it was admitted that he was not
provided with such certificate, and he was, therefore, rejected by
the University, who refused to allow him to sit and be examined
at a” Previous Examination.” A w“ay out of tho dead-lock was™
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liowever, found that was praiseworthy, since he was allowed t o

he exammcd cle lene esse ponding the decision ol: tliis Court as to
whether under the circumstances ho had the absolute right to
demand to bo so examined or not.

Looldng_Ji at section 12 | thkik the fu'st thing mc have to ask
ourselves is whether tlie applicant came under tlic designation ol’
“ Candidate for a degree of B A,/’ and it seems to us that having
regard to the end of the section it can only bo read as applying
to those persons, and to those persons onlj’, who asked to be
examined for the third or final examination for the 1>.A. de-
greo. (His Lordslu’p then read section 12 of Act XXI1 of 1857
and continued ; —) Certificates as to the previous courso of in-
struction are by the conclutliiig words of the section to be demand-
ed from and produced by those who have completed their course.
The applicant in tliis ease had comc forward to bo examined for
the Previous Examination and could not be said in any sense
to have completed his course of instruction.” lie had only i'G-
cently passed his Matriculation Examination and was approach-
ing, as | have said, liis Pr.evious E.Kamination, which was tliat
wh.ich was only sccond on the list on his way to adegree. Tliero-
fore, it v/ould bo impossible for him to givo any sach certificate
as would be required by the Act, and it seeiirs to me that the byc-
laws which were afterwards appended to the Act help us to that
decision. On page 42 under the heading' of B.A, are specified
the various examinations a student has to go through on his way
to a 13A. degree, and clause 9 says that “ Candidates for the
])egree of B.A."~must have passed their Matriculation amUwill
be required to pass three subsequent examinations to obtain such
a degree. Regulation 11 may apply to this case, and ho might
be told on his entrance as a student of tho University that he
would he required to pass the Previous, tho Intermediate
and the “ Third or Final Examination for tho Degree of 13.A.”

I do not agree with the arguments of jMr. Macpherson with
regard to the whole of the examinations having to be passed
before the student becomes a candidate for the Degree of
li,LA'~ | agree with the interpretation of my learned brother.
When a.candidate appears,for au examination wliich it is neces-
sary for him to pass immediately prior to, and which is expressly

47.
Nn  rg®
Kusi'omji.
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called the Final .lilxamiiiatioii for, tlio Degree ol! B.A., it soeuis to
nio that the words ol' soctiori 12 nlJii>ly to liiin ; tliat he then
hccoincs i ciiTuliclatc, for tho (h.'groo of ]5.A., and that he must
prodiicc before being allowed to take his 15.A. (h'groo a eertifieato

showing he has received instruction at an “ anthoi'ized ” in.stitu-
tion.

These, sliortlyj arc the reasons which induco tliis Court to
conic to the conclusion tliat tho University in this matter have
fitruclc too soon. We. ciinnot find any authority that provides
that lie nuist produce the«e ccrtincn,tcs at an earliiu’' or at every
preliminary exarninatioii. Section 12 nieans wliat it says. At
the final exannnatiou the University should ask for tlie certili-
cate to the clfect that he has been introduced by a recogiii/-ed
insticution. Those are the grounds upon which 1 baso niy deci-
sion and | think they are the same upon which, uiy leurned
brother will give juliFment.

Pauson?, -T.;—'Jho ilrst point for our decision in this case is
the meaning of the wordscandidato for tin; degreeused in
section 12 of Act XXII of 1857. Do they mean a candidate for
a degree dt any stage of his University career™ or do tliey mean
one who is a cjindidate for the linal exaniinatiou, the jassing
of which would entitle him to the degree ? | think the latter.
In section S of the Act tho expression “ candidates for degrees
apparently nican.s all persons wlio niako use of the University
with the object of obtaining a degree. It allows of the making
of bye-laM'S and regulations touclnng tlie cpialiflcations of the

candidates for degrees and tho previous course of instruction
to be followed by them and tho preliminary examinations to bo
submitted to by them. At the same time it shows clearly that
there is intended to be only one examination for degrees which
it calls ‘~the examination for degrees.-” The holding of this ex-
amination is provided for by section 13, wdiich enacts that an
examination for degrees shall be held at least onco in every year,
and that the candidates shall be examined at every such examin-
ation. Before this section comes section 12, which provides that

uo person shall be admitted as a candidate for the degree
. unless he shall present . . . . a certificate to
the effect that he has completed tho course of instruction- pro-
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scribed . . in the bye-laws.” The use of the word “ixdinit- ikoh.
ted might mean that ho shall not be admitted at all to tho XV im
University. This, however, is negatived by the use of the words
<completed the course of instriietion,” and it Avas not a con-
struction that Tas contendod for on behalf of the University.
Their counsel only argued that the words meant that he
.should not be admitted to any examination which was pre-
scribed for tlie degree. But to this argument also the uso of tho
same words seems to be equally fatal. To suit this argument wo
should have to read tho section as providing that no person shall
be admitted as a candidate for any examination, preliminary or
final, prescribed for the degree without a certificate that lie has
completed the course of instruction prescribed down to the stage
at which he has arrived, or for the examination at which he is
;Jjibout to present himself. This would, I think, be doing great
violence to the w™ords of tiii3 section as they stand. Jn my opini-
on, the course of instruction and the preliminary examinations,
which are provided for by bye-laws, come within tlie Avords
“course of instruction,” and section 12 enacts that no one shall
be admitted to the examination for degrees without a certili-
cate that he has conformed to the bye-laws and completed tlio
prescribed course of instruction. All other matters tho Legisla-
ture has left tlie University to arrange, but this eci'tificate (and
more oul}’ is mentioned) is to be given by an institution authoi’ized
in that behalf by the Governor of Bombay in Council. | am con-
‘iirmed in this opinion by the order in which the sections are
placed. Section 11 gives the power to confer degrees after exa-
mination(that is, after the iinal examination). Section 12 deals with
the qualilieations of candidates for degrees (that is, for that fnial
eexamination foi' degrees). Section 13 provides for the holding of
that final examination for degrees and section |i for the grant
of degrees at the conclusion of the examination to those decme<I
-entitled to them. All these sections deal in order with the samo
examination which can only be a final examination, the one which
mqualifljs for a degree directly and immediately.

This, then, being my opinion, on tlie meaning of section 12, it
follows that a certificate is not required by that section or by
any other provision of law for the Previous Examination”™ which is
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a proliinmary one iniulo Ly byo-laws iiiidev sccfcioli S of the Act.
We iic(ul notj tlicrot'orcj onfcor on tlio ofclior points raised. TIi&
fipplicunt is duly <iaali(iotl and has satisfied tho rogniroinonts
ot' tho hye-liuvs of tho IFni\'ersity as to liis a.p})caranco at the.
rrevious lilxaniination, and tlio luiv(‘rsity wore nndor statutory
obligatiou to exaniiuo liim when -ho presented Iniuselt’ for it.
Wo, therefore, make tlio rule absohite with cost:-;.

lliilo aljfiolnic.

Attorneys for the rotitioner .—]\I('ssrs. Thal'oi‘clafi, Dliavarasi
and Caiim.

Attorneys for the University:—Messrs. Ci'aujlc, Jji/nch and
Owfiii,

INSOLVENCY JIJjlIISDICTION.

Ji(fore Jh'. Jduttiiro jfi.s'sall.
DAYAILilLil SARUI'CHAND, Lxsoivv-ext ; 80ilAB.Il. BYUAMJI COLAIf,
oi'rosiNG (JiiKDITuK.
riUiolcain/—Order of peraoind dintthanjo—FinulUi/ of onli ‘r—hullnii, hi.solvent
jirl (Hiat. 11 and 12 Vicl,, cifp. 213, a7, T I'ntrlivi— I'roocdnri’.
An order uiukr Hxdiai 47 of Uy liullau lus(jivon(; Act (Suit. 11 ainl Id

section 7o.

Hule obtained by the oppo.siii<( creditor to liave an order made
in-der section d7 of tho Indian Insolvent Act (8tat. 11 and 12

Yiet.j cap. iil), for tho personal discharge of the insolvent
revolted or set asitle.

The insolvent had filed liis petition and echedulo on 12th
January, 1898. In pursuance of lixde 14 (see Eules and Orders,.
Bombay) he gave notice of his intention to apply to the Coiu't
for an interim order of protection under section 18 of tho In-
solvent Act. Thereupon the opposing creditor filed grounds of
opposition to sucli order, and appeared by comiscl on the 4th May,
1898, to oppose the granting of the order. The Court, however,,
in spite of his opposition granted a protection order to the in-



