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Before Mr. Jusiitc Parsojix, Chief J'ndko {Aclh)ii),und M r. Juslice JRunada,

1898. RAMCIIANDlvA DJIONDO anothkk (oim:n.\AT, I’ktitjonwis), Appxi- 
Sepicnher 20. cAiiTS, v. EAKIIMAJiAI. a.\j) othJ'Bs (ouigjnai, Oi'I’o.nknts), Oiu'dxk^'ts*

Civil Troceditre Code (Act X IV  o f  1882;, Sec, nOA—Acl T o f  1891—Ji’.cvcit- 
iionsale—“ Person ivhoxo hnnioveahJo proper I tj his l>eea sold” —Prior private 
purchaser of pj'operli/ sold in exeeiilioii, not wHhiii the sectivti.

A person who has pnrcluisod propL'viy wliicli is aCtovvvavds yold In oxocution of 
a tlocveo obtivinod against liis vendor, i« not outitlod under soetion olOA of tho 
Civil Procedure Code (Act X IV  of 1P82) to have the exociitlon {jiile sot ayide.

ArrncATioN under the extraordinary iiirisdictioii oi‘ the H igh  
Court, section 622 of the Civil Procedure Code (Act X I V  of! 
1882).

Tho fipphcants applied to the Suhordinate Judge of Ohikodi 
to have a sale in execution set aside under section 8 1 0 A  of the

r.

Civil Procedure Code.

The property in question was sold on 1st April, 1898, in execu
tion of a money decree ngainst Eakhniabai and was purchased by  
opponent No. 2. The applicants, however, alleged that Rakh- 
inabai had previously sold this property to them under a duly 
registered^deed^of sale dated 11th August, 1S90, and they accord
ingly applied to have the execution sale set aside under section 
310A, Civil Procedure Code (A ct X I V  of 1882).

That section provides as follow s:—

“ Any person whoso 3mnioveuT)le property has been sold under this cliui>tor 
may at uny time within thirty days from the date of .sale apply to have tlie saU> 
set aside on his depositing in Court, d'c., &e.”

The Subordinate Judge rejected the application, holding that 
the section did not apply. The applicants thereupon obtained a 
rule from the H igh Court to set aside the order of the Subordi
nate Judge.

Mahadev V . B hatiov  the applicants in support of the rule :—  
H e relied on Viihu v . Damodar'̂ '̂̂ .

Goliuldas K . P a ra ld , for the opponents, showed cause The 
applicants do not belong to the class of persons referred to in 

•Application, Ko. 328 of 189S under the extraordinary jurisdiction.

(1) P. J. foi 1895, p. 200.



the section, and they cannot apply under it. SuiuUxr woriLs arc _______
used in section 311, and the cases upoii that .section apply to 1{am(iuani>ka.

this case— BisJiesJmr Knar v. H ad Slngh^'^ \ Asiindnnnisfiii v. Iiakiim.uui.
A shniff Ali'^-y; BamoJiaiidra v. Qohul^' ■, v. JHafuibala’-̂ '.

Parsons, C. J. (A.oting) : — The words person whose immove
able property has been sold ’ '’ used in section o il. of the Codo; 
of Qivil Procedure had received a judicial nieauing’ long before 
section 310 A  was added to tiie Cole. (See As^niitumiissa^ Bcffiim- 
V, A sh n if AIP>; BlshesJiar Knar v. llari ; Thnwiniun.
V. M aha})ala''^'>and Ramch'indru  v. Goknl^^.) B y employing; 
the same words in section 310 V the Legislature may be pre
sumed to have intended tliem to bear the same moaning. It i.s 
argued that the words are of wide aad general import and mean 
any person whose property has been sold. They may mean this, 
but then it has to be seen whose pi*operty has been sold louh'r 
this Ghapfer, for these last three words must have a meaning also.
It  is only the judg-ment-debtoi’ s right, title and interest in any 
property or the right, title find interest therein of any other 
person bound by the decree that can be sold under Chapter X I X  
in execution of a decree. In  the present case tlu-'re was a money 
decree passed against Raldnnabai in execution of. which tlie pro
perty was attached as hors, and her right, title and interest there
in was sold on the 1st April, 1898, and purchased by the o})ponent.
It is the applicant’s case that he bought it on the 11th August,
1890, that is, long before the suit was filed against Raklnnabai.
It  is thus clear that_, even assuming tlie property as his, it has not 
been sold as his, and that he docs not come within the meartino''' O
o£ the words " ’ person whose immoveable property has been sold 
under this Chapter.” In  the case of rUhu  v, Damodar '̂ '̂, the 
applicant was rightly held to be the owner of the property, since 
he was bound b y  the decree, and the sale Iiad disposed of his right 
of redeeming the property. W e , therefore, discharge the rule 
with costs.

U) (1882) 5 All, 42. (fi) (188S) ID C<v!c., 438.
(3) (18SS) 13 Cal., 4SS. (0) (1882) 5 All., 4_\
(3) P. J., 1891, p. 309. (J) (1895) 19 Jrail., 1()7.
0) (1890) IS Mad., IG7. (i) 1‘. J, for 1801, p. 30!).

'!>) P. J. for 1890, p. 2(J0.
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IUmchahiikA.
V,

IUkkAabai,

1808. Ra?>tat)Ej J. The decision ot‘ this application turns upon the 
construction of section 31UA introduced into ihc Code of Civil 
Procedure by the amending Act V  of 189 J . There have been 
only two decisions of this Court on that section. In  one of 
theni^ Villiu v. Damodnr it was held that the words "  any 
person whose immoveable property has been sold ”  included 
other persons than the judgnieut-debtor, and that the applicant 
in that case (who was purchaser from one of two brothers, both 
of whom had mortgaged tlio property to a creditor who sold 
the property in execution of his decree obtained against the 
brothers and applicant, who was niado n co-defendant) was 
a person who was entitled to aj>ply un«ler section 8 1 0 A. In 
the other case, a co-sharer in the property sold was held not to 
bo entitled to apply under section 31 l  — v . GokiiP\
In two Madras cases in which tlio now section was considered, 
the applicant was the 3udgment-debt(ii‘ himself— Uangasami v . 
Virasami^^ ] MidJiu Ayyar v. liaumsaini^K The Calcutta High 
Court has considered tins section, as also a similar scction of the 
Bengal Tenancy A ct (section 174') in many cases, but the point 
considered had reference chietly to the question whether the 
section conferred a new right, or etlected a change of procedure 
only, and, therefore, was or was not retrospective in character 
— Joijodanuud S ’vagh v. Amrtia Lnl Siraur^'’ ; Glntth GInindra, 
V. Ajnirha KrisJtna '̂^ ;̂ Led Mohmi Mukerjee v. Joijcn lra Chniider 

and Vzir A li  v. R om  Komal^'.

The effect of the corrcspondmg words used in section 311 was 
considered in Abdul JIvq v. MoMni Ulohnn^, and it was held 
that the words *'■' any person whose inunoveable property has been 
scld^^ include a person who alleges that he is the owner of the 
property, even though he is neither the judgment-debtor, 
iudgment'Creditor, or ’.auction-purchaser. The correctness of 
this decision was questioned in Aa.nnlunnissa Begnm w Ashniff 

and it was held by the Full Bench in that case that a

(1) P. J. f o r ] 805, p. 200. 
(a P. j .  for 1891, p. 3oy. 
(8) (1895) 18 Mad., 4.77. 
(*) (1893) 20 Mad., 158, 
'6) (18t)5) 22 C al, 7G7-

(0 (I89i) 21 Cal.,9-i0. 
(7) (1887) 11 Cal., 036. 
C8) (1888) 15 Cal., 383. 
(0) (1886) 1-1 Cal.,240. 
00) (1888) 15 Cal., 488.



person who claims to be a piireliasor of the judgmcnfc-clebtor’ s ^893.
rights at a prior cxecution-sale '«'as nob a person wlio coultl RAMonA.K»Bi.

apply under section 311 of tlio Code, A  persou claiming by a Hakhmabai.
title paramount to the judgmeut-debtor iy not a person within
the terms of the section, as his rights are not aflicctcd by the
sale. Tlio Madras H igh Court followed this ruling in Suhha-
rayadu v . Fedda Subbarazni'‘̂ K In  a previous decision of tlio
Calcutta H igh Court on sccfcion 311 of the Code, In  the, mailer
o f  the -pciilion o f  Bhagalibti Churn liJucilachai'jce'-^', it was lield

that though the words used in section 311 were not confined

to the judginont-debtor, they did not iiiclade a person who
had purchased at a prior execution-sale. A  mortgagee decree-
holder was held to be a person who could apply under section
311 of the Code to set aside the sdle—Iiakhul Ckundor Bose v.
Dwarka Nath Misser These decisions wore all considered 
by a Full Bench of the Calcutta H igh ’,Court in Abdul Gaui v . 
jDiinne''*\ followed by the Aladras Ifigh  Court in Timnnmia 
V. Mahabala^'K In  the Calcutta cas«, Petherain, C. J., held that 
section 311 did not exclude a person whose interest would pass 
by the sale. M r. Justice Ghose stated that the test to be applie<l 
was whether the applicant would have been entitled to bring a 
suit to contest the sale, or to recover the property.

These decisions oa section 311 must govern the interpre
tation to be put on the similarly worded section 310A . In  the 
absence of any ruling of this Court to the contrary, we must 
accept thes3 decisions of the High Courts of Madras and Bengal, 
and hold that the applicant in the present case, who is a ])rior 
private purchaser from the judginent-debtor, is not a person who 
comes within the purview of section 310A . As, his interests 
were not^affected by the oxe:;ution sale, his application was very 
properly rejected by the lower Court. W e  must discharge the 
rule.

Itule discharged.
(n (1892) 16 Mod., 476. (3) (1880) 1.3 €al., 310.
(2) (1832) 8 Cal., 367. (4) (1892) 20 Cal„ -118.

(C) (1895) 19 Mad., 1G7,
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