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Gen era l ŝ A ct and to the principle ennuciated by Wesfcropp, J., in 
Gamble v. ia wliich l\is Lordship said: “ W o  think it

more agi-eeable to the jasticc and equity of the case tliat tliere 
should be a distribution of the property of an insolvent amongst 
his creditors at large than thfit individual creditors should carry 
off the whole fu n d /’

-fcL^thcse circumstances it appears clear that under sections 
278 and^280 of tlie Civil Procedure Code the Administrator 
General has a right to have the attachment removed, bccaiiso ho 
was exclusively eutitledj at first by reason of the order uudcr 
section 18 and subsequently by his letters of administration, to 
recover the debt,, and was not subject to any decree which 
affected his title.

The supplementary question whether the order made to the 
debtor to pay the money into Court, can be enforced under sec
tion C49j and relatively under Chapter X I X  of the Civil Trocc- 
dure Code, does not, therefore, arise. W e accordingly abstain 
from expressing any opinion on it. Costs of this reference to bo 
costs in the case.

Attorney for plaintiff:— M r. D. Bazonjl,

Attorneys for defendant:— Messrs. BkJcnell, M cnvavji anil 
M olilah

(1) (18G6) 2 Bom. II. C. Kcp.,UCab p. 151.
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Bafore Mr. Jastica Parsons and Mr. Justice Ranade. 

QUEEN--EMPRESS r. CIIAGAX JAGANNATH.*
Criminal Procedure Code [Aol X  o/lS82), Sec, 423—Appellate Court—Powers 

oj appellate Court to enhance sentence—Sentence—Alteration o j sentence.*'

Tho a c c u s e d  w a s  c o a v i c t e d  o f  c r im in a l  b r e a c h  of t r u s t  a n d  s e n t e n c e d  to 
n in e  m o n t h s ' r i g o r o u s  i in p r ia o u in e u t .  On a p p e a l ,  t l ia  o o n v i c t i o u  M 'as u p l ie ld ,  

b u t  t h e  s o n t e n c o  w a s  a l t e r e d  t o  one of s i x  m o u t h s ’ r i g o r o u s  im p r i s o u in o n t  and 
» fine of Rs. 1,C00, o r ,  in  d e f a u l t  of p a y m e n t ,  tT iree m o n t h s ’  f a r t h e r  r i g o r o u s  

im p r i s o n m e n t .  The a c c u s e d  a p p l i e d  t o  the High Court i n  r e v i s i o n ,  c o T ite n d in j^  

t h a t  t ! i e  a l t e r a t i o n  of t h e  s e n t e n c e  a m o u n t e d  t o  a n  e n h a n c e m e n t  of t l i c  sen-
* Criminal Rovislon, Iso, 207 ot 1803.
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ISOi. teiu'i' l)03-<m(l ilio powers of tlio a])|)3llatc GjuvI, v.ndor soci.iou -123 of tho Codu 

of Cnininal I'rocedum  (Act, X. of 1S32).

J /l-U/; that tlioro was no eniiancouKvut o f tho scnIeniN.'.

(̂ h(cr.i~K,n V. Ishri O' (listiiiguislicn.

Ai'iM'.K'ATioNr niidur .seebiou 435 ol: the Ci):lo of Oriininal Pro- 
codiii'o (Act X  ol' 1S8-I).

Tho accusod was c tuvlcjuOvl by the FiiSj (llass }
jU'oacli of cvimiiial hrcacli ol! trinb in nv-ipact ol‘ a sum ol; lU. 7:25, 
au^l sy.ito;i3J.l to nui-j n iD n th i’ i'lg .)toas iiiij)i'is  )U iirab .

Oil anpeal, thi Joiiib iSiSiiloa-i noU.jl I tlr''. conviction,1. L  ̂ I J 4. ̂
l)u taU o rii l tho s ja tj:iev i o f iiin'3 111 iiiip i‘i.soiiiii3afc '
to one of six: i ir ia t lis ’ ri^ '̂rt’OiU iu io ris  )aui3afc an I  a lino of 

1,030, or  ̂ i l l  defau lt of payiarab , ths^o lu )a th s ’ farU iou  rigo r
ous ia ipriBonrnciit.

'I'iio. :i5e’a53 l appliol t) the ITiga C )Ui’b a i b r  its rcvlsioail 
jiirisllcfclonj conteniliag tliib ta3* alteratiua of th:) seiitoaje ia 
appeal aanaabal to an onliarvj^niinfc of tho soaLoaco, which was 

illegal, aiii.1 alli'a rirr.s oi; tlio appellate Court.

X . (i. C/idtLiItil-(()'}•,I/', for the accused.

l i b  lU h i la ;  V'tiriUo J, Kir'lfc.ir, (ljveniai::ib  P loiler, tor 
the Crown.

P.\!t,<ovs, J . : —I I I  th is ca^ 5 th '^ S^s iloa? >J a lg . ' on appeal altore;! 
the sonb'iiici of nino un iib h s ’ rl^^orous iinprisoainenb t:> a saatenes 
of ,si\' uDnths^ rigoroas iuipri.soaui'iiit and  a fin'i of l i j .  1,0)0, 
in  d ifa u lt  of p iy iiu n b  thro3 u n n th s ’ f i i r t h u ’ rlgo i’ou;; iinpri- 
rtonnient. Ic  i-i confccndjl th a t th l i  is an cnhanceaunb  of the 
sentence b ^ yo n I t 'n  d d .w ls  of fc'a) a io jl la l ie  C inrb : .S3e sec-W 4 L I

tion -l^o of tli3 (.h’inriiial I'roee.lure C )lc . I t  we treated tha 
ease as oiu of fact only, then the objection of tho applicant 
niighb a’.one ba siifricienb to show that the alborcd sentence 
was more severe than the original one, tor wlietiier it is ho 
or not to him deponh upon the circumstance,s of tho accuseLV 
And we think, as a generarnile, that a sentence ought nob to 
be so altered, excepb where tho Oonrt etpressly pur]Kjj;.iia to, 
mitigate it in this manner, which would almost t-î iJyays be 
at the instance of the accused person himself. AYc h^ve^

{>) (1891) 17 All., C7. ; •



ever, to deni with the ease us involving ;i pohit of laM”, ami ISO?,

looked at in that light wc think that Ave caimot yield to tlie (inKc.N-

contention. A  sentence of fine is always considered lig-hlev 
than a sentence of iniprisoninent. A  soutcnco, tliereforo, of  ̂̂

a (iiie of Rs. 1,000 would not be so severe as u sentLMico of 
three nioiith.s’ rigorous imprisonment, and the substitution of 
the formor for the latter would not be an enlianccnient. The

senlem ^'i^f three nionths’ rig‘ 3rou^ iniprisonnicnt, in default

of payment, does not niil<G the whole scntonco of inipi’i- 
sonnient larger than it was before. In  a case whicli cauie 
before the IMadras H igh Courts (wdiich has not been reported, 
but the record of wliich has kindly been sent to iis~~Criminal 
llevi.sion Case N o. UJO of 1888 decided on the 27th A ugust, IS88), 
where the original sentence of three months’ rigorous imprison

ment had been altered to one of two months' rigorous iniprison

inent and Rs. 30 fine, in default one month’s additional rigorous 
imprisonment, Shepherd, J., passed the following decision;— ‘ M do 
not think that there is any enhancement of the sentence. H

the accused is in a position to pay the line, and does pay it,

the nature of tho sentence is altei’ed, but tlie sentence is not 
enhanced. I f  he cannot and does not pay the fine, the sentence 
remains unaltered.’  ̂ The case of Queen-Emprcs'i v. is not

an autliority to the contrary, for there the term of imprisoument 
jilns the additional imprisomnent in default of the payment of 
the fine exceeded the original term, and the altered sentence was
on that account held to be an enhanced one.

W e  follow the decision of the IMadras H igh Court and rejcct 
the application.

<1̂ (1804) 17 A'l., 07
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