362

1898.

Kotrabas-

SAPrAVA

V.,
OHaifriRAI™-

PATA.

1898.
A«EUst 16.

THE INDIAN LAW REPORTS. [VOL. XXII1;

to cancel tlie jim7napa{ra by reason of the defendant’s non*
ob.'serv'anco of its conditions or for any reason ?

The District Judge to bo at liberty, if he considers it ne-

cossary, to record frosh evidence. Findings to bo certified
within two months.

Issue sent down.

APPELLATE CIVIL.

Before Mr. Justiee Parsons and Mr, Justice ltanade,

KAMOIIANDRA (orighnal PiiAINTIiFr), Applicant, v. GANESII
(ORIQINAL Dj3FETOANT), OpPONKNT.™*"

CiviX Proccdm'a Code {Act X1V of 18S2), Soo. 2FJ—”Court of Small Causes
Meaninrj oftJtaexjprcs™ian—A Court invested toilh Small Came Court powers not

a Small Cause Court loitUn the section-—Appeal.
<

Tho oxproasion “ a Court oE Small Causes” in tixa last olauso oH sootion 25 of

' tlia Coilo of Civil Proceiura (Act X1V of 1882) means a Court properly and

etriotlj so called, and does not inoliido a Court invostod with the jurisdiction of
a Court of Small Causes.

Manual Sin v. ISitp Ohand™) dissontod from.

Appltoa-TION .under section 622 of the Code of Civil Procedure
(Act X1V of 1882).

The plaintiffa filed a suifc to recover Rs. 49-15-11 as their share,
for the years 13D0-91, of the profifcs of a khoti village from the
defendant, who was the mianaging khot.

Th3 suib wi") originxlly fde 1 ia the Coiirb of the Pirsfc Class
Subordinats Judge at Ratnagiri, who was invested wibh the
jurisdiction of a Judge of a Court of Small Causes under sec-
tion 28 of the BDmbiy Civil Coui'bs Act (XIV of 1869).

The suit was aEterwards transferred to the Court of the Assist-
ant Judge by the District Judge under section 25 of the Civil
Procedure Code (Act X1V of 1882).

The Assistant Judge passed a decree for the plaintiff.

Oa appeal the District Judge reversed the decree and rejected
the plaint iff*s claim.
, “WApplication, No. 72 of 1898.
(1) (1891) IS All., 321,
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Thereupon the plamtiffis applied to tho High Oourt™ under its 1898.

revisioual jurisdiction, to set aside the District Judge's decision™ RABIOIrANDUA
Gonteriding that the suit was cognizablo by a Court of Small Gai?;sh_
Causes and that it was filed iu the Court of a Subordinate Judge

invested with Small Cause Court powers, and that aUliough it

was transferred to the Court of the Assistant Judge, such trans-

ference did not alter ifog character, and the Oourfc to which it was

80 transferred should be regarded as a Court of Small Causes,

and from the decree of sach a Court no appeal lay to the District

Judge.

A rule nisi was granted calling iipon the defendant to show
cause why the District Judge’s decree should not bo set aside as
ultra vires.

Miihadev F. Bhak, iu support of the rule :—The decree of the
Assistant Jadge was final, and no appeal lay to the District Judge.
He liafl, therefore, no jurisdiction to reverse the decree in appeal
— Mangal Sen v. Hup Clari<™\ -

Parsons, J.; —The confceation oa bjhalf of the applicant
(original plaintiff) is that there was no appeal from the decree
passed by the Assistant Judge, since his Oourfc trying this suit
must be deemed to have been a Court of Small Causes. There is
no appeai’ance on behalf of the defendant.

The facts ara these  The suit, which is said by the applicant
to have been (and for present purposes we assume tliat ib was)
of a nature cognizable by a Small Cause Oourfc, was filed in the
Court of the Subordinate Judge, First Class, who was invested
with the jurisdiction of a Judge of a Court of Small Causes up to
Rs. 500 under section 2S of the Bombay Civil Courts Act, 1869.
The District Judge, under section 25 of the Code of Civil Pro-
cedure, transferred the suit to the Court of the Assistant Judge,
and the latter tried the suit and passed a decree in favour of the
plaintiii. The defendant appealed to the District Court and
obtained a reversal of that decree.

The argument that no appeal lay from the decree of the
Assistant Judge is based on the last clause of section 25 of the
Civil Procedure Code: The Court trying any suit withdrawn

0) (1801) 13 All., 321.
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1838, under this section from a Court of Small Causes shall, for the

K amcjnanbha PUrPOses of such suit, bo dconicd to ba a Court of Small Causes.””
o The answer doponds upon whctlior a (“ourt invested with the
anksll.

jurisdiction of a Court of Small (‘auses is a Court of Small
Causes within tlio meaning of that soction. In our opinion, it is
not. A Covu't of Small Causes is delined in tlic Provincial Small
(‘aiiso Courts Act, 1S87, to mofiu a C'ourt of Sn\all Causes consti-
tuted under tluit Act, lint the (\)urt of the Subordinate Jiidgo
iIs not such a Court. 'I'ho Act, moreover, throu™hout draws
a mnrlcod distinction between a Cmu't of Small CMNuses and a
Court invested with the jurisdiction of a Court of Small Causes
which is totally opposed to the idt'a that they were intended to
be one and the same, and both conic under the deiinition of
Court of Small Causes (see for instance section 32 and section 35).
There is no deiinition in the Civil Procedure Code of Courts of
Small Causes, but section 6 mentions * Courts of Small Causes
constituted under Act X1 of 1&65,” and also ‘Sill other Courts
exercising the jurisdiction of a Court of Small Causes/* If tho
expression ‘~Courts of Small Causes™ were intended, whenever
it was used in the Code, to include both, thorC was no necessity
for this separate mention of the two classes of Courts. We
constrno the expression Courts of Small Causes in section 25 to
mean.Courts properly and strictly so called, and not to include
Courts only invested with the jurisdiction of Courts of Small
Causes. This point does not seem to have attracted tho atten-
tion of the leai'ned Judges who decided the reference in the case
of Manual Sen v. Ruj) Chand”*K As long ago, however, as 1883 it
was ruled by this Court that ‘Mhc Courts of Subordinate Judges
invested with tho jurisdiction of a Judge of a Small Cause Court
under section 28 of Act X1V of 1869, do not thereby becomo
‘Com'ts of Small Causes constituted under Act X1 of 1865/

They merely exercise a similar jurisdiction ” : see Bhagvan v,
'We discliarf”e the rule.

(1) (1891) n All., 324. (2" (1533) 8 Bom., 230.



