
APPELLATE CIVIL.

Before Sir C. F.Fa/'ran, K t C h i e f  Justice, and Mr. Justice Fulton.

Ŝ9S. f i i i i i i  13E1IA K I L A L J I  ;i31 f A G W A T r i l A B A D J I  (o h i g i >’a l  D E rE N D A K T  No. C),

____ArrEiLANTj V. EAI ItAJBAI ani> anotuku (okigij âl PiiAistiif and
IJb i 'e n d a n t  !N(). 1), E e s p o n b k x t s .*

Jluuhi laiL'^W{tIoiC'~3Iatiitemncc— Riijht o f miunlenancc charged on, 2}roj)c?'iy left 
bif Ushilor—SaU of gjicli' property in fnm d of widou/s rtj?U of maiiilcnancn-  ̂
RtijM of wulmo as agaiitd intrcliascr— Transjcr o f Properfy Act {IV of 18S2), 
N(;c. 39—JElirtfaior, poivcr o f sah: of—Pi'olalc and Adminintralion Act (V o f  3881), 
See, 00, as amended hy Aot PV o/lS89, Si-c. M.

A tostator, l)y liis will, gavo liis ■widow’s uiuliitciiiuioc out of tlio iucoiuo of liie 
iiuaioveablo ostalo, suLjout to a limitoil power of sulo or iuort"iigoconforrol upon 
Lis cxccuti-ix for a spoci:il piirpuso. It was found by tho lowor Courts that a 
largo part of tlic property was .iold by tho executrix ■>vitli tbo objoot of dofoating 
tho claim of tlio plaintiff, who Wiis one of the testator’s widow'3, and that tho 
purchaser was aAvaro of the fraud.

Held, that tlio plaintiff was entitled to I'boovor lior miiiiitouauco out of the 
f- property in tho hands of tho puvuhascr. Tho puroliasor liaving boon aware of 

the frand, tho i)laintiJI’s right to maintenance against the property in his hands 
reiuaiiied unaffected whether under section Ul) of tho Transfer of Property Aot 
(IV of 188-) or tho law previously in foroo and irrospoetivo of tho po.ssibility of 
her claim being satisfieQ from other property.

Soctiou 90 of tho Probate and Admhiistratioii Act (V of 1881) as amended by 
Aot VI of 1889, section 14, gives an executor meroly tlio ordinary powers of sale 
that an owner v̂ould havo in so fur as they aro not limited by tho will, and aa 
BUch, those powers are subject to the xisual rules of equity.

Second appeal £rom the decision of lido 13aliadiir Chaudulal Matliu- 
radts, First Class Subordinate Judge of Abmcdabad vritli appellate 
powers.

This was a suit by a widow to recover a house, arrears of main­
tenance, &e., bequeathed to her by her liusband Motibhai Dhoribhai. 
The first defendant (Hetba) was the mother of the testator and the 
cxeeutrix of his will. Defendant No. 2 was the plaintiff’s co-widow 
and defendants Nos. 3 and 4i were the sisters of the tostator. The 
fifth defendant (appellant) was the purchaser of the whole or nearly 
the whole of the testator^s property (including the house in qusstion) 
from defendants Nos. 1, 2, 3 and 4.

The testator Motibhai Dhoribhai, of Nadiud, died on the 20tli June, 
1S82, leaving him surviving his mother Hetba (defendant No. 1),

• Secoud Appeal, No, 43 of 1898.
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two widows, xiz.  ̂Kasanba, and Rajjbal (ijlaintlf!;), and two sisters Hira 
and Harkha. By his will, dated the 19 th May, 1882, he appointed 
his mother Hetba (defendant No. 1) “ to carry on the vaJiivat oi 
his properties and he (inter alia) gave a legacy of Us. GOl to liis 
younger widow, Kajbai (plaintiff), to be paid out of his moveable pro­
perty. He also directed that, if she could not live jointly with the 
others, she was to be given a house ISTo. 2 for her residence and Rs. 50 
every twelve months for her expenses. He further gave his mother 
Hetba (defendant No. 1) authority for certain purposes to mortgage 
or sell the property, and after her death the management was to be 
given to his sister Hira. The following is the material portion of 
the will!—

“  There are at prosent living my mother named Ilotba, and I  liavo two wives, 
of whom Kasanha is older and Rajbai is younger, and two sisters * Hira and 
• Harkha. *  I  authorl/.e my mother Hetha to carry on the vahivat of iny 
properties, *  *

“  My proparties are to ho dealt with in the following way. Out of niy move- 
able proparty Rs. 500 are to bo paid to tlio elder of my wivos * and the 
younger should be p iid Rs. 601. Both my said wivos are aftor my deeoaso to bo 
obedient to my mother. * But if any one of my two wives or both of them 
cannot tako hor ov their food jointly, tho younger wife is to bo givon house 
No. 2 for her residonce and Rs. 50 (Babasai cuvrenoy) aro to bo paid to her evor}  ̂
twelve months for oxponses, and tho older one is to bo given the western one of 
the tfl’o houses, No. 10, for her rosidonea and Rs. 50 for oxpeusos evory twelve 
months. *

“  As to th3 whola of the iminovoahlo and moveable property tlint may remain 
after excluding tlia prop.' r̂tie.? dealt with above, riiy mother Hotba has tlio right 
of carrying on tho w /iirai thereof " as long as she bo alive. And she 
Jias authority to effect a mortgage or sale in order to make gifts for oharitftblo 
and religious purposes for the baneEt of lier soul aiul to tho mandir at Vat<lal.

*  After my decease and the deeoaso of my motlior as to whatevo,v of my 
above mentlonod proparty may be remaining, aftor excluding tliei^ifrora the 
property which my mother may have dealt Avitii, tlic vahrcat thereof is to bo 
carried on, and tho same is to bo taken possession of, by my sister * *

“  On tho decease of my wives, after my and my mother’s doa/h, as to wliatever 
property belonging to thotn thoro may bo, tlio same also i s ^  be enjoyed by the 
person (or persons) Avho may be enjoying my property/ ut the time, and tho 
person or persons who mny bo enjoying the property is oi‘ 4re to make outlays in 
rospect of tho obsequial eoremonios in any n^anner ho llls^s, and the person who 
may be enjoying tli3 proport/ is to go on paying everÂ  year to the wives the 
maint^uauco allowance which I have fixed above, or,; keop them and maintain 
them togatlfer as far as possible. * *
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1893. On the 25th November  ̂ 1895, tli3 plaintiil; Rajbai brouglit this
fc’HRi suit to recovei’ the house bequeathed to her as above stated and

Rs. 81-G-O arrears of maintenance and the legacy of R.s. GOl. Sh3
„  alleo-ed that as she could not ai r̂ee with her co-widow Kasanba
R a j b a t . ® .

(defendant No. 2) she had begun to live separately in 1893 and bad 
demanded separate residence and maintenance  ̂ which were refused. 
She also alleged tliat Hetba (defendant No. 1) had fraudulently sold 
tho house bequeathed to her (the plaintiff) to the fifth defendant 
(appellant) in order to defeat her (the plaintiff’s) claim.

The first defendant Hetba pleaded that the plaintiff’s claim to 
the legacy of Rs. GOl was barred by limifcation, and she further 
stated that the whole of the testator^s property had been, sold to the 
fifth defendant.

Defendants TSTos. 2, 3 and 4- pleaded to the same effect.
Defendant No. 5 answered that he Lad purchased only a part of 

the testator’s property for which he had paid Rs. 8,750 and that this 
purchase-money together Avith the remainder of th3 testator’s pro­
perty still in tho hands of the other defendants were sufficiont to 
satisfy the plaintiff’s claim.

The Subordinate Judge held that the pla.utiff’s claim to the legacy 
of Rs, 601 was barred by limitation, l)nt he directed that she should 
be given possession of the house bequeathed to her for residence. As 
to the arrears of maintenance he ordered that thf)}'- should bo reco­
vered from tho first defendant (Hetba) alone.

On appeal by tho plaintiff the Judge varied the decree by directing 
that the plaintiff should recover the maintenance awarded to her 
from the testator’s iiroperty, whether in tho hands of tho first or 
the fifth defendant. lie  was of opinion that the property had been 
fraudulently sold to the fifth defendant in order to defeat tho plaint- 
ifl’s claim to maintenance. In his judgment, after referring to the 
provisions of the will, he continued : —

“  Those provisions clearly indicate tliat wlioovev enjoys or is In poascssioii oE 
tlio pi'oparty shoiild ftHow maiutonanoo to liis widows, iucliuling tho x>laintifE. 
In  other words, tlioir luaintonance is made a chargo on his proj^erty. De­
fendant No, 5 lias purcliased a largo part of this property; nud tliougli, in tho 
absence of any ovidonco on the poiat, it is not possible to say that ho has pur­
chased it without any' consideration whatever, still it canuofc bo reasonably 
doiibted that he was {he raligioiis procoptor of tho dccoased Motibhai, and is
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that of Ills raotliar and sisters. The law on tho .STil»jc:;t is tliat Inil down by 
section 39 of tlio Trnnsfor of PropDri y Act (IV  of 1882). Wlierc :t. lliird person 
has a riglit to receive mainteiiaiurc fi'oiii the prolHs of imnnovonblo propoi'ty, ainl 
such property is transl’erreJ. with the intention of defeating sneh right, the 
right may l>o enforced against tho transferee if he has notice of such, iiitoiition 
(.section 39). This section is consistent witli tho ol>servations of Mr. .Tustico We^t 
in tlie well-lmown case of LaJcslman v. SatyahhamahaiC^\ A  purchaser talcing 
from a vendor with reason to suppose that tho transaction was one originating 
not in an honest dosira to pay o!t’ debts oi- satisfy claims for which tho estate 
was justly liable, and which it could not otlienv'iso well meet, but in u desire to 
shuffieott’ a moral and hgal liability would, as sharing in the proposed fraud, 
bo prevented froui raining by it (soo Mayne’s Hindu Law, p. 4o2, 3rd Ed.), 
It is admitted by tho dcfer.daut l^eharilal tliat he is in possession of tho whole 
of tho property sold and that lie knew of the will (JSTo. 66). In fact, it is referred 
to in his documont of sale (Exhibit 49), and if he know of the will, ho oxightto 
have known that tho property which he was purchasing was encuniberod with 
the plaintiff’s liglit of manitenance. Tho pui’chase was for tho comparativoly 
large sum of Us. 8,750 and tho dofondant has paid Ivs. 2,850 to JMotihluxI’s uncle’s 
son Dwarkadas with a view to buy otf what might appear to be his reversionary 
chiim (Exhibit 73). He had alfeo jn'omised to pay Es. 50 annually to tho tostiitor’s 
sister Harkhaba as directed by the wiU (Exhibit 48). Motibhai was a man of 
means, and he seems to have loft behind him no debts strictly so called. Defend­
ant No. 1 did not sell the property in order to satisfy any claim against the estate. 
Why did she require such a large amount as that of Es. 8,750 and what did she do 
with i t ?  She was under no nesassity of sslling the pi'opeifcy, and she had no 
authority to sell i t .  Intention is to be gathered from the acts of the parties. 
Defendant No. 1 has acted most recldesslj' and defendant No. o ii’Ost cleverly. If  
the hittt'f had taken tho property as u loligious gift, ho woidd havo talven it 
burdened v/ith th3 chiirgos for m.iinteniinca. lie wants to get rid of lh;it liHblllty 
lij' giving it tho name of sale. 'Why wiis not plaintiJI nuidu a parly to the sale 
when all the rest were joined as parties t "  it? Tho objoet was to defeat, her 
rights as well as the rights of tho other reversionary heirs. Tho intention Avas 
to take the property luiencuuiben'd, and thus to defeat tho plaintitrs right of 
maintenance. It was tho intention of the first four defendants to defeat tho right, 
and the last defendant could not have been ignorant of it. TIjo first four de­
fendants were practising the fraud upon her clnim, and tlio fifth dofendant had 
notice of it. I f  she cannot get her maintonanco from tin.' property in tlie hands 
of defendant No. 5 ,1 dotibt thut sb.e cun get the house from him. TIiis ease ought 
to bo governed by sec'tion 29 of the Transfer of Propi'rty A c t ; and tho caso 
cited by the fifth rcs])ondent's pleader cannot ajjply. The resiilt is that tho 
]uaintlff’s chiim for maintenance is a charge on hev husband’s property whether 
it bo in the hands of dofendant No. 1 or dofendiint No. 5.”

Dafondarit ISTo. 5 pra êrva:! a s23onjl fipp2a\
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Gnluhhs K. T'orrhh, for lli<- aiii eilanl (flpfe.T'<V„Tit No. 5) ;— W e did 
iiot buy the wliolo ol: the pn:])ei t y h  t  by the lostator. The plaintiff 
.should look priniiu’iiy to the olliei ))roperiy for her miiintenance. 
Scctloii 39 of iho Tran.sfcv r>i;‘ ProjK-rty Act is not iip.plicable. That- 
i\ct came into foiTe ill th « rrcs-Jdency in IS.iH while the right of 
the executrix to sell accni<;tl lonp- lu-fore. Se(;tion ‘JO of the Probate 
ami Adminii^tiatiun /  el (V  ot 1 "81 j *'mpo\vers nn oxeeutor to sell 

— Laka/imnn v. Sat//abi>a nohai

for respondent No. 1 (plant IT) :— The will {iives the exe­
cutrix: a power of saie only under ct-r ain c renTnstanj.es, Alnifi«t 
the whole ol' the proitorty left l>y th<̂  IcHiator has Iteen sold to the 
appellant. 'Hie u]>])yl ant who pnrcha ed llu* jjropin-by knew of the 
fraud practi ed upon the pi ;int tV. Ui.de" these circumptanees he 
cannot le txonerate<l from babil !y  f r i h e  plaintilfs maintonanco 
—  Ma\nc^s Hindu Liw , Secs.-il 7 ai;d  ̂ nvilribnlw Luxmi-

Kaht. V. Kd,̂ !i

K. M. Jovlu’ri, for respondent No. "J. (di'fer.da.nb No. 2).
Paiiii\k. C. .1.: -W e are of opini ni tint tho luMt itor by his will 

p̂ av(! h s wi.low'S a liuhfc to reeOiVe nia nten in;*e from the pvolifcs 
of his iinnioveable ebtatc subject to tlvj Iimite I powei of sale or 
morfcu::î e cnnfi-rred npnn his exeeutri.v' ‘ 'in onhn-to make {ĵ iffcs for 
char'table and reli.'̂ -ious pnrpiscM for the benelit of her ;;oul to the 
inandir at VaUal as nicnlioneil above '(ox: pii-ndiLii)̂ xŵ i on
ether auspicious or inausp uious oeeasion.'! if li  ̂ has not spoeilicrilly 
(sul)ject as aror«'t;ai.l) charj.',ed Iub eslale witli the payment of such 
nva'-ntonaneo, AVe di’aw tluB conclusion as well from the general 
purport of the will as from the express di.'olarati m of the testator 
that he “ who may be enjoying the property is to on payin',  ̂
.̂very year to the wive-; the maintenance allowaiico whicli I have 

fixed abuvc) and to maintain them tofjebher as far :is po.^ible ’’ This 
declaration, thouoh it immediately follows a diroe.tion to the person 
'who may t'njoy the property after the death of the testator’s wives 
and mother a-; to tiie piud'onnaneo of their i ô/erul obsequial cere­
monies, a])peav.s to be a gr/ieral direction as to the maintenance of 
his wives, and not a direction conflnt'd to the p rson Avho is to enjoy 
th« property after the mother’s death, '̂he testator's vv'd)ws are,

a) l'b7S) 2 Horn., 4P4, (IS7S) 2 Boii)., 073.
0!) (iss;5) 7 Bum,, j27.
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we tliinkj tinder the terms of tlie will, in a position exactly analocyorist 
to, i£ not tnore favourable than, that of a widow entifclod trader the 
general Hindu law to mainteriauce out of family property in tlio 
hands of one of tho surviving members of such famil3\

It was argued by Mr. Gokuldas for the appellant that the Trauofer 
of Projierty Act relied on by the l̂ 'irsfc Chijs Subonlinate Jadjre, 
A. P., was inapplicable to the present case not with dtamling; that 
the conveyance to the tiffch defendant took phiee after it had come 
into force. He contended that the right ol* tho cxecufcor to feel I the 
property which hul aecvued on the death of the testator in l-SsŜ  
could not be reduced by the provisions ol section 39 of the Tranofer 
of Property i\ct TV of ,18Sj having regard to the provisions of 
section 2. Probably this argument is oorrec;t, bat the ])oint is not 
material, as it does not appear that soction 33 has made â iy ehantve 
in the law as explained in Mr. Justice West’s jadgtnenln'n Laliskm^m 
V. Satyabhdbamaî '̂ K That judgment had evidently been carefully 
considered by the Subordinate Judge, and we think that its principles 
were correctly applied. The Sribordiuatc Judge found that the fifth 
defendant was aware of the fraud on the p'aiutjU that was practised 
by the firdt four defendants in order to defeat her claim to main­
tenance, and in these circumstances her right to niamteaance re­
mained unaffected against the property in h'.s h inds whether under 
Bection 33 of the Transfer of Property Act or the law i.reviously 
in force,'und irrespective of the possibility of her claim being satis­
fied from other property. At page 52U Mr. Justi(e West said: 
“  I find a diiliculty in accepting the doctrine that it depends on how 
the widow’s claim may or can be met, whether she can have 1'e- 
course to property already sokl to provide her with maintenuncs. 
, . . What was honestly purchased is free from her e'aim for
ever: what was purchased in furtherance of a fraud upon her, or 
with knowledge of a right which would thus be pr( ĵudiced, is liable 
to her claim from theiirst.’  ̂ The law thus laid down was not seri­
ously attacked, and we tliiuk we ought to follow it.

As regards G octio i i  9 0  o f  the Probate ai'.d Administration Actj 
1881, as amended by Act V I of 1889, which, it was contended, 
gave the executor full power to dispose of the property, we think

 ̂  ̂ . . ..I
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that lire will in tliirf ease impliedly imposes ca restriction upon the 
poM er ol: tLe executrix to dispose of the immoveable property of the 
tofctatfr, and that the fcection relied on does not assist the defendant. 
It was not indeed until the reply that the pleader for the appellant 
was driven to rely upon it. The geneval purport of the will evi­
dently evinces a desiie upon the part of the testator to keep the 
property intact, and the Hrnitcd power of sale already referred to 
is, we think, a cknir iiidieation of the testator^s desire to restrict his 
executrix to a power ol; sale for the special purpose which he has 
specified. Besides, it is not clear that the section precludes the 
application of the ecputable principle on Avhich the decision in 
Lakshman v. Satpalhamabai is based and which has been embodied 
in section 3D of the Transfer of Property Act. It cannot serion.sly 
be argued that section 90 of the Probate Act in any way supersedes 
section of the Transfer of Property Act, as there is nothing in 
the Fection itself to indicate any such .intention. It seems to givo 
the cxocntor merely the ordinary powers of eale that an owner woidd , 
have in so far as they are not limited by the will, and as such those 
powers would be subject to the usual rules of equity. We confirm 
the decree with costs.

Docree confirmed.

0 LUG IN A L  C I V I L ,

JDeforo Sir ('. l'\ Farnoi, Kl., Chief Justicc, and J!r. Jityilce iSlriu'/ti'i/,

1B08. i'KTMBAK G A N G A D llA li liA N A D E  (ouigIxNAl PLAiNTiiaO, A ppkllant, 
i'. B H A G W A ’N D AS M U L C n A N l) anb otiiebs (oniaiNAr, D ki'E.vdants),

------ Iv E S P O X D K X T S .*

j\lori(jage— Pou-er of sale— Snll Ufiiile sale undfr j)oiccr o f  — Trumisi
hj morhjagee toposfjponc snle-—Ein(k'mc ( f  such pmnis-o ckbmssihh— Evl- 
rUnce Act ( I  o f  1872), Hcc. 9i^ i>roviso A-C ontract Act { I X  o f  1872), See. 
{•̂ —̂ Tranfcr c/iVojuiT';// Act {IV  o f  1882), ^V(  ̂ m~~Tou'n of Btmhvj, 
limits of.

Tlio plaintiff ir.ortgagi'd cortiiin propovt.v to ilio Ih-.-t dufor.dimt cn 2Sih 
i)ecembcr, By tl o moi'igage-dced ilio uuntgago-dubfc jnado re*
l>ayable on SSlli Eccembcr, 1S96. On tlio 12tli Jiluy, 1897, tl>u Jivsfc dercudant 
bojI it b j auction under tlic pcAVOr of fja’.o contained in tlio n.orlgago-dcod, 

*^'uit No. 307 of ISO/. Aj poal Xt.. 908, ,


