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a person alive and in health on a certain clay was alive a short 
time afterwards.

In my opinion, sections 107, 108 of the Evidence Act have 
made no difference in this statement of the law. In the present 
case if it were possible to draw an inference of fact, I should say 
that the little hoy Bala, aged eight years, who ran away from home 
in 1877 must in all probability have died before September, 1878. 
There is no presumption in law that because he was alive in 1877, 
therefore he was alive in 1878. In this view of the case, defendants 
cannot, in iny opinion, successfully contest plaintiff’s claim under 
the document A ; and plaintiff, therefore, is entitled to have the 
decree of the Assistant Judge reversed and that of the Sub­
ordinate Judge restored.

Jkcree reversed.
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APPELLATB CIVIL.

Before Sir C. F . Farmn, Kt., Chief Justice^ ami M r. Justice Candi/.

¥AKIRGAUDA (oiugixal Plaiktifi';, Appellaxt, r. GAtjC^I (outGLVAL
D e f e n d a n t ), R e s p o n d e n t .*

Husband and lorfc— Sait fo r  possession o f wife— IV-ife herself defendant—-  
Limitation— Limitation Act (X V  o f  1877j, ScJi. I I ,  Art. '^5—Restitution 
of conjuf/al rights— Demand and refusal— Continuing cansc o f action 
— Limitation Act (X T ’̂ o / 1377), Sec. 23.

Where a Imsband sued to rocover possession of his wife, mtikin'j iho >vife 
lierself tlic defendant to the suit,

Held, it v?as in sii'bstfmco a suit for the rcsVitution of conjugal rights, 
and article 35 of the Limitation Act (XV of 1877) applied.

Tlie demand and refn îal, -wliioli form the starting point for limitation under 
article 35, are a demancl; by the husband and refusnl l)y the wife (or vice vcrsd) 
being of full age.

A j)ositivc refusal on the part of the wife to return to her husband Is not 
osseutial to the htisband’e cause of action.

Qucere— AYhether in case of a refusal by a wife of full age to a demand made by 
her husband, tliat she should return to him, a suit by him for lier recovery 
barred under article 35 of Schedule II  of the Limitation Act (X V  of 1877), or 
falls within the purview of section 23 as bas?d on a continuing cause of action ?

*■ Second Apiieal, No. 950 of 1S97.
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Secoxd appeal from the tlcciaioii ol* L. Crumps T)I,strict Judge 
Fakiiwatoa o fD lia rw ju -(cou llr in in g 'd ecroe  of Ilao Baluidiir (laiigadhar 

<;A\ar. I ’ii'st Class SaLordiiiatc Judge).
Suit by a liusLaiul to recover possession oL‘ his wife. The 

dofcnduiit was tlic wile liers('lf. 'IMie parties were Lingayats 
and resided in Dlulrwar.

Tlie defendant contended that she and the plaintiff helongcd 
to different sects of the Liiigdyat caste, and that tliere cuald bo 
no lawful niarriagv; between them.

Tho Subordinate Judgtj found that the d(',i;*endant was not the 
lawfully inarL'ied wife of the plaintilV, tlio partios l)olonging to 
the different sects of tho Lingayat caste, and thero being no evi­
dence oi: any custom sanctioning such nian-iages. lie  also held 
that tlio claim was time-barred under articles 3 i and 35, Sche­
dule II  of the Limitation Act (XV of 1877).

The [jlaintiir api)caled, but the Judge (’P. Hamilton) sunniiarily 
disujissed the appeal under section 551 of the Civil Proeeduro 
Code (Act X IV  ol: 1S82).

The phiiutill! preferred a second appeal, au'.l tho High Court 
I'cvcrsed, tlio, decree and remanded the case. See I, L. II., 22 
Horn,, i277.

On the remand the Judge found tliat the suit was barred by 
limitation^ and he conhrmed the decree of tho Subordinate Judge.

The ])laintifT preferred a second appeal.
D/iondu P. Kirloahu' appeared for the appellant (plaintiff) : 

— The suit is not barreiL The dudgo applied article 3 1*, Schedule 
II, of tho Limitation Act. We submit that neither article 31* 
nor article 35 are applicable. This is not a suit for tho restitu­
tion of conjugal lights; it is a suit for tho■ institution of such 
rights. Article 3i’ applies to a suit for tlic I'ecovery of a wife 
wlio is in the possession of a third person.

If the Limitation Act applies to such a case as this, section 23 
of the Act applies, the case being one of continuing wrong — 
Ilemchand v. Bai Sari v. Saulcla nii'achand^ ; B'uida v,
Kau}isiiia‘‘̂ '.

{ ‘) r .  J „  1S83, p. 12-1. (2) (1892) 10 Boin., 7 1 4
(3) (1890) 13 All., 12G,
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The defendant relied on the defcnee of limitation. The bur- i-fs. 
den, thereforej lay on her to prove that there was no demand and L’a k i lo a it d a

refusal within two years of the institution of the suit. Cangi.

Sadashiv R. BahJde appeared for the respondent (defendant) : —
Both the lo'wer Courts have held that there ’svas no demand 
and refusal. Therefore, the suit was rather premature than 
time-barred. In our written statement there is an allegation 
tliat there Avas repudiation on our part immediately after the 
marriage.

Next ŵ e contend that the suit is governed either by article 34 
or article 35 of the Limitation Act;, and it w'as incumbent upon 
the plaintiff to prove demand aud refusal within two years of 
the suit. For the purpose of the Limitation Act no distinction 
can be drawn between a suit for restitution of conjugal rights 
and one for institution of such rights. As to the general right 
of a Hindu to claim back liis wife, -we submit that the right can 
only be exercised after demand and refusal. Having regard to • 
article 35 we contend that the suit is premature, there having 
been no demand and refusal and consequently there was no cause 
of action. The plaintiff may make a fresh demand aud institute 
a fresh suit.

Fun CUEJAM:—W c are unable to agree with the District 
Judo’c in this case that the suit is barred bv limitation. It is a suit 
by the plaintiff, who alleges that he is the husband of the defend­
ant, in which he seeks to recover possession of his wife, the defend­
ant herself. It is a peculiar mode of stating the relief to which, 
it his allegations are true, the plaintiff w'Oald be entitled. The 
woman could not ŵ ell be ordered to give possession of herself 
to the plaintiff. That is the appropriate remedy when the de­
fendant is a third party who has the wife under his control.
The appropriate form of decree in this case w'ould be one which 
after making a proper declaration directs the defendant to go to 
the plaintiffs house—Furzmcl Ifosseiii v. Jawn BibcG''̂ \

The suit is, however_, w'C think, in substance a suit for the 
restitution of conjugal rights, and article 35 of the schedule to
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1808. the Limitation Act is the articlo wliich is appropriate to it. The 
I'AKTuaArDA District Judge lias held that the suit is barred, bccause the det'end- 

(lANcr. .some of her witnesses liave deposed to a demand and
refusal six or seven years ago, but the demand and refusal to 
which they r('.fer took place when the defendant was a minor 
of the ag'o of fifteen or sixteen years. The demand and refusal, 
which form the startini^ point for limitation under article 35, 
are a demand by the husband and refusal by the wife (or vice 
versa) l)cing of full ago. A  refusal by the wife when a minor 
does not cause the statute to commence to run. That being so, 
t-lie demand and refusal deposed to on behalf of the defendant 
must be eliminated from consideration for the purposes of limita­
tion, The defendaiit appears to have attained majority about 
two years before the suit. She was about 21 when she gave her 
evidence in November, ISO t. The suit was iirst filed on the 9th 
August, 1893. It is, therefore, clearly not time-barred.

Eeforo us it is contended that the suit is premature, as no 
demand and refusal have been proved. No cause of action, 
therefore, it is said, has accrued to the plaintift’. The English 
Courts in suits of this kind require that there shall be a demand 
by the husband upon the wife to return to cohabitation before 
a petition is presented for restitution of conjugal rights. That is 
under a rule of Court (Rule 175) ; sec Browne and Powles on 
Divorce, p. 135. There is no such rulo of Court here, but tho 
T/imitation Act appears to recognize the necessity of a husband 
asking his wife to join him, or to return to his house before he 
can file a suit to compel her to do so. Assuming that to bo 
the law, there is evidence lierOj which apparently the District 
Judge does not disbelieve, that tho plaintiff called on the defend­
ant to return to him two years before the witness, (Exhibit 31), 
gave his evidence, which would be about a year before suit. A. 
positive refusal on the part of the wife cannot bo essential to 
the husband^s cause of action. She might always return evasive 
answers to his demands or silently ignore them. Here there is 
110 doubt as to the position taken up by the defendant. She has 
always alleged, and still alleges, that the plaintiff^s marriage with 
her is invalid and that she is not his wife, and she refuses, 
therefore, to live with him. We cannot doubt that this state of
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iifiairs discloses a cause of action—Dadaji v. Ruhnahaî '̂> ; Binda 
V . Kaunsilia '̂->; Bai Sari v. SanJcla IJirachand ‘̂ \ F a k ib q a u d a

■V.
We do not wish to express an opinion as to whether, if tlie G a i ?o i . 

defendant had been of full age when tlie demand and refusal 
deposed to by the defendant's witnesses took place, a suit by the 
plaintiff would have been absolutely barred, nor as to whether 
section cd of the Limitation Act applies to such a case as this.
Tiie question apart from the authorities, appears to us to be 
one of doubt and difficulty.

Decree reversed and appeal remanded for retrial. Costs, 
costs in the cause.

Dccree reversed ami case remanded,
(1) (18S6) 10 Bom., 301. (2) (1890) 13 A ll., 126.

(3) (’ 89-2) 1C roll.., 714.

VOL. XXIII.] BOMBAY SERIES. 3J1

APPELLiLTE CIVIL.

JBefore M r. Justice Parsons and M y . Justice JRanade.

E A JA E A M  (oniG iN Ai, PLAiNTiriOj A p i ’e l l a k t ,  v . B A N A J I M A IK A L  1898,
(o r ig i n a l  D e f e n d a n t ), R e s p o n d e n t .* * June 20.

IJmitaiion A d  {X V of ISll), Aft. 179, Cl. 4— Step in aUl o f execution—
Applicaiion, fur return of a copy of a decrce.

An application to the Court by a dccrec-liolder asking for the rotiirn of the 
•̂0]>y o£ dccrco filed with a forraor darlchast is not a step in aid of execution 
within the meaning of article 179 (4) of the Limitation Act (X V  of 1877).

S e c o n d  appeal from the decision of 0. H. Jopp, District J-udge 
■of Poona.

Plaintiff aud defendant were owners of two adjoining liouses.
On the 20th June, 1892, the plaintiif obtained a decrce directing 
the defendant to remove ccrtain work v;hich he had done upon 
the plaintiif’ s wall, and restraining him from doing any new- 
work thereon, or causing any obstruction to the plaintiff in 
i-epairing the wall.

On the 20th January, 1894', the plaintiff presented his first 
darkh^st for execution of the decrce. Notice under section 248

• f-’eccnd Appca’ , Ko, 72 of 18P8.


