
VOL. XXTIL] BOMB AT SERIES. 271

are wrongfully seized, there is no discretion vested in the Court 
as to whether it will entertain a suit for their release or not. 
The plaintiff is entitled to have them released. It would be an 
error to call a suit intended to have such a result a suit for 
declaration.

As to the third question^ we think the plaintiff was entitled to 
abandon part of his claim so as to bring the case within the limits 
of the Small Cause Courb jurisdiction.

The fourth question must also be answered, we think, in the 
affirmative. The right to relief against all the attaching credit­
ors is in respect of the same matter, and so the suit fulfills the re­
quirements of section 2S of the Civil Procedure Code. Mr. Vicaji 
contends that as some of the claimants have attached the pro­
perty as that of Runchordas GocuMas, while others have attached 
it as the property of Lakshmishankar Pranshanknr, the provi­
sions of section I'S do not Dover the case, but that does not appear 
to us to vary the plaintiff^s right of suit. Both sets of credit­
ors have attached goods which the plaintiff claims as hia. The 
plaintiff must establish his ownership as against both. The law 
does not compel him to establish it as against each attaching 
creditor, or against oach set of attaching creditors. •'It vvould be 
very unfortunate, we think, if it did, thougli it might be an 
advantage to the legal profession.

The costs of the reference will be costs in the ease.
Attorneys for plaintiff:—Messrs. Nanu and ITormiisji.
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K A E A M S I M A D H O W JI ( D k f e n d a n t ) ,  A p p e l l a n t ,  v. K A R S A N D A S  
N A T H A  AND OTHERS (PLAINTUrt'S), APPELLANTS.

On appeal from the High Conrt at Bombay.

Hindu laio— Will— Construction— Gift covditioJial on adoption— Condition 
precedent— Direction to adopt given to the widow of the testator's dcct-ased 
son, not carried oid— Bequest o f residuari/ propertij— Condition precedent 
notful/illed

The Avill of a childless testator directed that tlio widow of his deceased son 
should adopt a boy, then aged nine yoarij, who was tho son of the testator’s 
nephew. To this boy tho testator bequeathed his r îiduary estate to be made
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1898. ovor lo him at the age of t-vronty-ono years. Tho witlow, Laving refused to 
adopt him, died wMlo lio was still a minor, witlioxit liaving done so.

During her life tho question arose whether this fcetpcst was lo take cffoct 
only upon tlio condition that the aLloption Blioiild have talcen placo, or was a 
legacy validly ir.ado in his favour, as a person designated, without tho adoption 
having been carried ont.

In 1837, before the death of the widow, a suit for tho construction of tho will 
was dccided to tho effect that llw adoption was a condition precedent to tlio 
miner’s talving the Icgacj'. A  review of that jndgniont w?.s refused when, after 
coming of ago in ho appliod for it'. Ilis application to he allowed to ap­
peal from that jTiclgracnt was, however, granted, tho circnmstancoa l>eing deoraed 
by tho appellate Court lo he suiiicient cause for the delay, \vithin section 5 of 
tho Liniilation .Act (X V  of 1877).

The appellate Court sv.hseqv’.ently hoard the appeal and unirnied the decision 
of tho Division Oovii-t. On appeal to tho Privy Council,

JleW, affirming the decree of the High Court, that tho adoption was a condi­
tion precodevit and that the boy not having boon adopted could not take tinder 
the will.

A tpk a l  from a (lecrco (21st Fcbruniy, lS9r») of llic nppollato 
High Court' )̂, affirming' a decroo (Lst Octoljcr, 1887) of tho High 
Co\ut in tho original jui‘i«diction.

With tho object of oLtaiiiiiig tho trno con.strnctioii of ccrtain of 
the provihioiis of the will of Kessowji Jtulliowji^ a Hiiulu resi­
dent in l^omluiy, \a'1io died on the 9tli Felu’uary, 188G, this suit 
was brought in 1887 by Karsandns Natha and others, executors. 
The testator^s only son Liladhar had died l)oforo his fatlicr, 
leaving a widow Ladkavahu and an only child Kesserbai. Tho 
plaintiff Karsandas Natha  ̂ now first respondent, w’as nephew of 
•tho testator. The widow Ladkavahu was the first defendant, 
and with her was jcfined Karainsi Madhowji, then an infant, as 
co-clcfendant, through his father Madhowji Katchra, wlio 
another nephew of the testator.

By the will, in the Gujarati language, LaJkavalin was directed 
to adopt Karamsi, then nine years old. She, however, refused 
to adopt him, and she died in 1890 without having done so. 
The will also used words to the effect that so much of the e.state 
as might remain, after all the things directed in the will had 
been done, should go to Karamsi as hia inheritance.

(1) (189G) 20 Boin., 718,
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Difference of opinion having arisen as to wlietlier or not the 
adoption was a condition precedent to Karamsi^s becoming enti­
tled to the residuary estate, this suit was instituted in 1887 for 
tho construction of the will.

On this appeal the question was, mainly, as to the true con­
struction of the words used by the testator in reference to the 
residue,— whether tho words referred to what it would consist of, 
or, havin,^ a wider effect, meant that the adoption must precede 
Karamsi’s getting the residue.

The clauses in the will aftectiiig this question appear in their 
Lordships’ judgment.

The suit, Karsandas N'alJia anil others v. LatlkavaJiu and another'^\ 
was decided on the 1st October, 1887, in the original jurisdiction 
by Farran, J. The Court was of opinion th it the testator’s 
direction to his daughter-in-law to adopt was to adopt a son to 
her deceased husband and lierself, that being the only lawful 
adoption to which she was competent; and that Karamsi, nnlcss 
and until he should have been adopted, was not entitled under 
the will to the testator^s property, his adoption being a condi­
tion precedent to the taking under the will, as tlie Court con­
strued it. Shamava/too v. JDwarhadas Vasanji  ̂was cited. Karamsi, 
having come of age in 1891‘, fded a petition for review, stating 
that he had been a minor in 1887, and that the decree had not 
given him an opportunity to show cause against it, with refer­
ence to its c1¥ect upon his interests on his attaining full ago. 
The judgment on that petition, dated 4th March, 189.1, and 
rejecting it, is. reported in Citrsinias Natlia v. LadkavaJiu''^\

On the 8th March, 1895, Karamsi petitioned for an order calling 
on the plaintiffs to show cause why, as he had been a minor 
when the case had been decided by the original Court, and as 
circumstances had been such as to impede an appeal being pre­
ferred on his behalf, he should not be allowed to appeal after all. 
The High Court were of opinion that cause should be shown ; 

'^nd after hearing the plaintiffs, granted leave to appeal. Their 
judgment (Sir C. Sargent, C. J., and Bay ley, J.) stated the

(1) (1887) 12 Bom., 185. (2) QS78) 12 Bern., 202.
(3) (1895) 19 Bom., 571.
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grounds on which the special circumstances were considered 
them to be sufficient excuse for tho hipso of time that had taken 
place, within section 5 of tho Limitation Act X V  of 1877, regardi 
being had to tho fact that the interest of the minor to obtain 
reversal of the original decree had not been identical with those 
of his guardian— Oursandaa v. ZaJ/cavahoô ^K

The appeal having been heard, the High Court (Parsons and 
Strachey, JJ.) on the 21st February, 1896, confirmed, the decree 
made by Farran, J., in the original Court on the 1st October, 
1887. They said that they agreed 'vvith the learned Judge that 
Karamsij as he had not been adopted, was not entitled to the 
residue of tho te8tator^s property.

They quoted clause 28 of the will, and added :—
“ That dearly moans that ho is first to bo iidoptod,— adoption behig cue of 

the things mentioned in tlio will. Tho wox’ds ‘ tHp hiH hihoritanco ’ show tliat the 
residue is left to lum bccauao he is an lieir. Clauso 40 provides for the case of 
his dying after adoption. Notliiiig being left to him if not ado];)ted, this \va» 
tho only coatingency to 'ho provided for.

“ TIio caae of Bircswar v. Anlha CJmndcr'^) is iiulto diHurent. There was clear 
indication there of tlic testator’s intention before making an adoption, to give- 
tho property to tlfo boy. Here there was no such intention. On the contrary 
it wag clear that the intontion was only to give it after tlio adoption had taken 
place. It was to the adopted boy, and not to tho persona de»if/nala, Kai’amal, 
that the bequest Avaa made ;— compare clanso 46 of the ja'esi'nt will witli clanso
11 of the will in that case, and tho distinction pointed out by their Lordships 
of the Privy Council at p. 107 "will at once appear. This ease is on all fours- 
with Shamavalioo v. Dtoarkadas Vasanjii‘>‘\ and the doci.sion of tho Judge- 
followitig that case is correct. W e, therefore, confirm tho decree witli cos'.s.”

On this appeal—
Cozens-Uard^, Q,. C., and Branson, for the appellant, argued that 

the High Court were in error in holding that tho appellant, in 
order to become entitled to the property bequeathed by the will  ̂
must have been adopted. The right construction was that he was 
entitled to the residue bequeathed to him independently of the 
adoption. The fact that there was no gift over, in the case of the 
appellant not being adopted, went far to show that the bequest 
to him was absolute, and not conditional upon hia adoption by

(1) (1895j 20 Bom., 10-1 (3) (1892) 19 Ind. Ap., 101.
(2) (1896) 20 Bom., at pp. 719-720. (4) (1878) 12 Bom., 202.
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Ladkavahu. Tliey referred to Bireswar Muherji v, Ard/ia CJiandet' 
where the bequest was by name to a boy whom the testator 

indicated as one whom he was about to adopt, but who was not 
adopted. As in that case, the appellant was not selected as being 
the adopted son, but for reasons independent of adoption; ~  
and, as in that case, the bequest was held good, so hero Karamsi 
should be held entitled. In clause 28 of the will there was an 
absolute gift to him. He was a designated person, and ib was 
not of the essence of the gift that he should have been adopted 
before it could take effect. The words of the will, throughout, 
were consistent wikh his taking tho bequest; and, on the other 
hand, if he did not obtain it, there would be an intestacy as to 
part, a state of things contrary to the testator’s intentions. And 
such a construction would be contrary to the presumption applic­
able to a will. Reference was made to section 71 of the Indian 
Saccession Act, 1855, ffs to the cons traction of a sentence in a 
will susceptible of two meanings. That which would give efFeci} 
was to be preferred to that which would not,

Haldane, Q. C., and J, D. Mayne, for the respondents :— The 
will taken as a whole made it clear that the .capacity to take 
the residue depended -on the legatee having the qualification of 
being the adopted son. Clause 29 made it appear that his adop­
tion was a condition without which the bequest was not to oper­
ate. The will, in short, was that there should be an adopted 
son who should take the testator’s property. There was a con­
tinuous series of provisions showing that only as adopj^ed son 
was this legatee in the testator's mind.

Cozens-ITardy, Q,.C., replied, adverting to the provision that, 
in a certain event which had not occurred, the executors were 
to choose who should be adopted; and arguing that tliere was 
no sign, on the part of the testator, that he was actuated by the 
desire which ordinarily operated in bringing about an adoption, 
by, or for a Hindu who had no son.

Afterwards, on the 12th July, their Lordships’ judgment was 
delivered by
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L ord TToBirousB Tlie suit in wliieh tliis appeal is presented 
•was instituted in the year 1887 on tlic original side of tlie High 
Court of Bombay to procure an authoritative construction of the 
will of Kossowji Jadhowji. ]Io was a wcidth.y Hindu, who made 
liis will on the Sth February, 1S8G, and died the next day. The 
a2)pellant claims to bo entitled to ]us residuary estate.

The testator was tlie .son of Jadii Asar, who had other children. 
The testator had one child, a son named Jjiladhar, who married 
Ladkavalui, and in his turn liad one child, a daughter named 
Kesserbai. Liladliar pi'cdccoased the testator. Ladkavahu has 
died, but Kcssevbai i.s still living. Tlie testator had two nephews : 
one named Karsandiis, w1vo is one of his exccutors, and is st ited 
to 1)0 l,iri3 nearest reversionary heir, and another whose son is the 
oppoTlant Karamsi.

The Vv̂ ill is written in Gujarati. Tho wrsion used in this suit 
\s by the tratislator of tho High Court. In tho first 27 clauscs 
tho testator gives a groat number of legacies and directions about 
his property. Tho 28th clause is as follows : ~

“ 28. Tboro ismy noi)licw Madhcnvji Ka ;̂ijlira’ ,s .son Karamyi Madhowji now 
(living). He is nine ycar.-i oi.‘ a,^o. It i.s niy wisli tt> adojjt liini us my
son. If I slionlil not) ho ablo io do s ) in my life tiino, tlicn iny sou Lilalhar's 
•widow is to talco tlie said Karanisi in iuloption. Ilia adoption coromoiiy 
(dattoidh^n) i.s to ba psrfonntsd. My pi'opt>rty wliicU may remain as a ro.sidue 
after all tlio things mentioned in my will liivvo boon done I give to this Ind 
as (his) iiih(‘rit;iuce. And (I) appoint (liiin) as iny lieir. Chovu LiLulhars 
•widow Ladkavahu U to g^t him botrotlied (tho outlay.s hninj,' inado) out of niy 
property.'' For tho same about Ils. 5,000 aro to ])e spout.”

By the 29th and 30th clause.  ̂ ho dirccts that after Karamsi 
is adopted be shall take the name of Kessowji; and provides for 
the costs of his marriage and for his residence, which till he is 
18 is to be with Ladkavahu. By the 31st clau.se ho directs his 
cxecutors to make over the property to Karamsi on his attaining 
21, if his conduct is good, with alternative provisions if his con­
duct is bad, in favour of a well-behaved son. The 46th clause 
is as follows :—

“ 46. In the twenty-eighth clause above it has been directed (that a son) 
sho'u’ d be adopted. In accordance therewith after tho .said Karam.«i shall 
have been adopted should he die without (leaving) any de.sccndants then Choru
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Ladkavaliu is duly to adopt out of luy father Jadu Asar’s descendants any lad 
wlio may be found fit. And if tlie said Ladkavalm slionld not be living at 
tbat time tlien (any) lad (begotten) of tlie loins of uiy father Jadu Asar who 
may appear to iny exccutors to be fit, is duly to be nppoiated u)y hoir. And  
to him my pvopei’ty as mentioned above is duly to be given in inheritance. 
And liis adoption ceremony is to be porformcd and the outlays on the occa­
sion of bis marriage also ai’e duly to be made as written above.”

The difficulty has arisen from the circutnstance thafc Ladka- 
vahu refused to adopt Karamsi. The cause was heard in October, 
1887, when Ladkavahu was living; before Mr. Justice Farran, 
now Chief Justice of Bombay, who decided that until adoption 
Karamsi was not entitled to the residue After Karamsi attained 
majority he obtained leave to appeal; and in Eebruary, 1896, 
the Court of Appeal affirmed the decreo below. The present 
appeal is from that Court. The respondents are the executors, 
one of whom has an interest to support the existing decree.

The controversy turus on the construction to be given to 
the sentence “  My property which may remain as a residue 
after all the things meutioned in my will have been done I give 
to this lad as his inheritance."’  ̂ Tliat sentence admits of beinar 
read in two different ways with eqnal facility. The words after 
all things mentioned in my will have been done ’’ .may he attached 
to the preceding word residue^’ ; or making a pause at ‘^resi­
due/’ the same words may be throv."u forward and attached to

I g ive” . On the former reading the disputed words merely 
show what is meant by ‘ ^residue ”  ; ou the hitter they import a 
condition precedent to the gift.

Mr, Justice Farran arrived at his conclusion without JeavinjrO
on record any verbal criticism. The learned Judges of the Court 
of Appeal express thenivselves thus : —

“ Clause 28 of the will is aa follow s:— ‘ To tliis boy all the things (A'aw!, 
literally business, w'ork, things to be done) mentioned in niy will having been 
done, I give the residue of my estate as his inheritauco and I appoint him 
my heir.’ Tliat clearly means that he ia first to ha adopbod, adoption being 
one of the things meniioned in the will.”

It is not clear whether they mean to say that the words 
between commas are a clearer translation than the official one, 
or only to put their own construction on the words as they stand 
in the official translation. Ou the exp^ressions used by the
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learned Judges no question can be raised. But their Lordships 
not being able to read the original for themselves, must abide 
by the official translation.

Of course the controversy takes the form of subjecting the 
will to a minute analysis in order to extract inferences in favour 
of or adverse to each of the two possible constructions ; and that 
has been done very thoroughly at the Bar. On the appellant’s 
side it is forcibly argued that tbo construction adverse to him 
leads to an intestacy, which it must be presumed that one who 
is making his will does not intend. It is also urged that, if the 
testator had attached primary importance to adoption, he would 
have taken care to place his moaning beyond doubt; that if it 
were so essential, it was an adoption not to himself but to his 
dead son, which he might have secured before his own death; 
tliat ho must have known that after liis death Tjadkavahu would 
be a free agent, and might disregard his wishes ; and that the 
words ‘^inheritance^’ and “  h e i r a r e  just as compatible with 
the idea of taking directly by devise as with that of taking in 
the character of grandson and heir tlirough adoption. On the 
other hand, it is insisted that the wish for an adopted son is 
placed first in order; tliat it is an express condition precedent to 
tlie assumption of the testator’s name; that it is necessarily 
implied in the direction that the boy shall reside with Ladka- 
vahu; that the giffcs over on failure of Karamsi’ s issue are only 
to take place after his adoption, and that there is no gift over 
unless he is adopted; in short, that the testator assumed as a 
basis of„his dispositions that there would be an adoption, au(l 
that the alternative did not occur to liim. Thus  ̂ it is urged, 
with the failure of adoption the whole structure of the will fails ; 
and there ensues an intestacy, not as d.esired or contemplated 
by the testator, but because he took for granted the existence 
of a condition w^iich has not come to pass.

On such a peculiar will it is hardly a profitable task to weigh 
each verbal criticism in very nice scales, the more particularly 
as several of the expressions relied on arc double-edged and may 
be used one way or the other with nearly equal force. Their 
Lordships confine themselves to saying that the meaning of the
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testator is very obscure, but that the arguments adduced to sup­
port the deci'ee are such that they are not justified in disturbing 
it. They will humbly advise Her Majesty to dismiss the appeal. 
The costs .must follow the result, and the appellant must pay 
them.

Jj>peal dimissed.

Solicitors for the appellant:— Messrs. Brown  ̂ BingTose, and 
Liyliihod ij.

Solicitors for the respondent:— Messrs. Nic/ioll, Manis'y, 
.and Co.

PAESI CHIEF MATEIMONIAL COURT.

Before M r. Justice FuUon.

K A W A S J I E D A L J I B ISN I, P l a i n t i f f , v. S IIU N B A I, D e f e n d a n t .*

Fiirsis— Marriage— Jlusland*and wife— Suit by husland fo r  restiiution o f  
conjugal rights— Difonce to such suit— Agreement for separation a good 
defence— Farsi Marriage and Divorce Act o f 1865), Sec. 36.

Under section 36 of tlio Parsi Marriage and Divorce Act (X Y  of 1865) a 
•contract by whicli a litisband lias agreed to allow liis wife to livo ssparato is a 
.good tlefonce to a subsequent suit by him for restitution of conjugal rights.

S u it  by plaintiff (husband) for restitution of conjugal rights.
The suit was filed in July, 1S9S. The plaint stated that the 

parties bad been married in January, 1875 ; that in September,
1893, the defendant had left the plaintiff’s house and had since 
lived separately.

The defendant pleaded (inter alia) that in January, 189'6, the 
plaintiff had filed a previous suit against her for restitution of 
conjugal riglita to which she had pleaded his cruelty, and she 
on lier part had about the same time filed a suit against liim for 
judicial separation ; that both suits were fixed to come on for 
hearing on 10th July, 1896, but that on the 9th July the parties 
had come to an agreement, in consequence of which both suits 
w’̂ ere dismissed.

By tliis agreement the plaintiff (infer alia) agreed to allow the 
defendant to live separate from him and to make her a monthly

* Suit No. i  of 1898.
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