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CRIMINAL EEVISIO.V.

March 24.

■ B(fore Mr. Jndica Parsons and Mr. J^uiicc iZosjiacic.

KALA GO VIN I) V. THE AITJNICIPALITY OP T IIA 'N A .*

Mwiucijialitj— Bomhaij District Mtinicijoal Act (Bom. Act V I  o f 1873), Sec.
•18— Re-creation of a /slruotiire formerhj existing not within’the ncotion.

Section ‘i-8 oC tlie Bomlmy District Municipal Act (Boin. Act V I  oE 1873) 
refers to tlio oroohion of a thing fortlu first time, and not to tho ra-oroction of an 
old stractura winch litvl boon takoa down for a tompoTiiry purpose only.

Tho fieoused M as tlio owner of a .shop in a public street atTh.lna. 'rho whop had 
planks attft<jhcd to it in front, ovorhangin'' a public gutter. These planks had 
boon in oxiKtcneo before tlio L»istrict .Municipal Actcamo into operation atThdna. 
In April, 1897, tho planks were temporarily removed under the orders o£ the 
plague autliorities. Tho plague h:iving ceased, tho accused replaced the planks 
in October, 18(17, without the permission of tho municipality. For this he was 
prosecuted and fmed under sootioii 'W of Bombay Act V I of 1873.

irdtl, reversing the conviction and sontence, that tho rollxing of tho planks 
was not an erection ’’ witliiii the meaning of section 48 of tho Act.

A p p l i c a t i o n ’ uwlcr section 435 of the Code of Criminal Pro-
codure (Act X  of 1882).

The applicant was pvosecutcd l>y tlio Manicipality of Thdna
under scctio.n 48 of Bornbay Aet VI of 1873 for causing an
obstruction to the public road under tlic following' circunistance.s.

Tho applicant was tlio owner of a shop in a pul>lic thorough
fare at Thslna.

The shop had planks attached to it in front to .servo the 
purp0.-50 of a platform, where tlie owner sat and on wdiicli lie 
oxpasod his goods for sale.

Tlie planks overhung the puljllc gutter and had been in 
oxistence before the District Municipal Act of 1873 came into 
force at Tlislna.

In April, 1897, the ])lauk.s were teniporarily rcinoved under 
tb(} orders of tho plague authoritie.s. In October, 1897, after the 
cpideinic had subsided, they were refixed without the permission 
of the municipality.

For this act the present prosecution Avns instituted against 
tlie applicant under .section 48 of Bombay Act V I of 1873. 
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Ra(? Bahadur A. G. Kotwal, NTapfistrate First Class at Thnna, 
convicted the accused and sentenced him to pay a fine oL‘ Hs. 5̂  
or in default to suffer five days’ simple imprisonineut.

Against this conviction and sentence the applicant moved tlie 
High Court under its revisional jurisdiction.

Trimhal' RamcJiandra Kotioal for the applicant.
Edo StUieb Vasudev J. Kirtikar, Government Pleader, for the 

Crown.
P a r s o n s , J. :—The applicant owns a shop in the main street 

at Thclna. As is very commonly the case with such shops, there 
were planks attached to it in front which extended over the 
gutter and formed a sort of shelf or platform, on which the 
owner could sit and display his wares. No doubt while they 
thus greatly increased the dimensions of the shop  ̂ they were an 
encroachment upon the public road. By reason, however, of their 
having been lawfully erected before the District Municipal Act 
VI of 1873 came into operation in Thdna, the municipality could 
only have removed the planks after making reasonable compen
sation to the owner as provided for by section 42 of the Act. In 

'A pril last, the plague authorities, under the very wide powers 
vested in them by law, caused the planks to be removed, in order, 
we presume, to be able more effectively to flush and keep clear the 
gutter of the street. In October last the plague having ceased, 
and all prohibitions and restrictions of the plague authorities 
having been removed, the applicant refixed the planks, and for 
this ho has been prosecuted and fiined under section 4S of the 
Act, in that after the Act came into operation he had erected 
what was an obstruction in the public street.

The conyiction is, we think, illegal. We must construe the 
words used in section 48 of the Act as referring to the erection 
of a thing for the first time, and not to the simple re-erection 
of an old structure, which had been taken down for a temporary 
purpose only. This view receives support from the decisions 
of this Court upon the meaning of the word erect ”  used in 
section 33 of the same Act (Criminal Euling 63 of August 
oOth, 1888, and Krishnqji Narayan Pohshe v. The Municipality 
o f Tasgaon)^̂ ' ,̂ We find that the same cori^truction of a very
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similar provision in their local enactments lias been taken by the
Calcutta High Court in EsJuin Chunder v. Banhu Be/iari
and by the Madras High Court in Mun{cij)al Council, 'lanjoro v.
Visvanathii Rau^-\ For this reason we reverse the conviction
and sentence.

(1) (1897) 25 Cal., 100. (1897) 21 Mad., 4.

APPELLATE CIVIL.

Bvfore M r . Justice Par,son/! and M r. Justice Jlanade.

189S. GOPATj B A L K R IS H N A  KEN.TALE ( o r io in a l  P laiktii'I '), ArrELLANT,«, 
April i:. V IS H N U  liACUITJNATII KEN JALE a x d  a n o t u e e  (o u ig in Al  D e f e k d -  

a n t s ) ,  R i c s p o n d e k x s  *

Hindu hue— AdojJtion— Adoption h\j a daiujMer-ui-law o f A  after the 
esiute has vested in A 's widoio— Per minion uy A to adopt— Non-consent of 
widow— J)ivcslin(f of estate once vested — Widow's aidliority to adoiit in 
lioinhdji— DLViicjkter-in-li.vw muxt hane j)ornii/ision— Co-ioidoios— Adoption hy 
one ao-mdoio— Adoj)tion o f a non older than adoptU>e mother.

An adoption cannot divest a person oC an ostiitc which ha.s once vested in Wm, 
unless such adoption is made with his consont. An exception to this rule is 
wlioro a co-Avidow adoi)ts. Sncli an adoption will divest tho yonnger w’idow of 
her csLato. Ainotlier exception is whore a daujjhtor-in-hxw adoptŝ  with the author
ity of hor father-in-law, who is head oi; tho family, as in Vithoha v.

Unless prohibited uxpressly or by implication, a widow in the Presidency 
ol Bombay has authority to adopt, but a daughter-in-law, i.e., tho widow of a 
predeceased son, must be specially authoriz-'d by her father-in-law in order that 
she make a valid adoption binding as against tho heirs of her father-in-law.

Sakubai was tho widow oE Balkrishna, who died in 1877 in tho lifo-timo of 
liis father Raghunath. Eouitcen years later, viz., in 1891, Raghu died, leaving a 
widow Saibai, who succeeded to his estate as his heir. In ]\Iarch, 1892, Sakubai 
adopted the plaintiff Gopal, who was older than hersolE, a.s son to hor husband, 
alleging that she had Raghu’s permission to do so. Tho plaintiff sued for a 
declaration that as adopted son of Balkrishna ho ŵ as entitled to succeed as heir 
to the property of Eaghu, as against tho defendant Vishnu, who claimed to have 
loen adopted by Saibai as son to Raghu. Tho loŵ er appollato Court disallowed 
tho plaintiff’s adoption on tho grounds (1) that Saibai had not consented to it, 
and (2) that tho plaintiff was older than his adoptive mother Sakubai.

* Second Appeal, No. 957 of 1807. 
a) (1890) 15 Bom., 110.


