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APPELLATE CIVIL.

Before Mr. Justice Parsons and 3fr, Justice Eanade.

MUEIGEYA (orioinal Dependant), Appellakt,V. HAYAT SAHEB
AND OI'lIEKS (oiUGINaL PLAIN'TIirES), E eSPOXDENTS.*

Cicil Procedure Code (*'lci A J F r/1882), Sees. 2li, 278 to 283— Questions
arising hciwe'cn the decree-holder ami the rejyrespnlatives of thejudgnieni-
dehtor— Claims to attached property Vv'liere re™resevtative juclcjmcnt-dehtor
claims to hold the attached ;proiKrty as trustee of t/iird partjj—J”xecution

of decree.

The pliuntiffs sued fur a cleelaration that certain property was liable to
bo attached in execution of a tlocrce obtaiuod by them in Suit No. 591 of 1888
against the estate of one Gulaya, deceased, who had been the head of a iriatli
situate in the Dh&rwir District." The property had been attached in execu-
tion, but the defendant, who was Gulaya’s successor in office, had obtained the
removal of the attachment on tho ground that the property belonged to the
matJi and not to Gulaya persnnully, and was not, tLereforc, liable to satisfy tho
decree. The plaintills tberenpon brought this suit. The lower appellate
Court passed a decree for the plaintiffs and granted tlic declaration. On,
second appeal it was contended that under section 244 of the Civil Procedure
Code (ActXiV of 1882) the question ought to have been decided in execution

of tho decree in Suit No. 591 of 18S8, and that a separate suit would not lie.

Held, on the merits, that tho decree of the lower appeal* Couit should bo

reversed and the suit dismissed.

Per Eanade, J. ;—Where the representative of a judgracnt-debtor puts
forward a personal claim to property which is attached as assets of tho
judgment-debtor in his hands, tho investigation of the clium must be made in
execution under the provisions of section 244 of tlio Code of Civil Procedure
(Act X 1V of 1882). But where ho asserts that he holds the propeity in trust
for, or on belialf of, or as manager of some third person or body of persons,
or of a religious charity or institution, the claina must bo investigated under
tho provisions of sections 278 to 283, and the order passed therein cannot be
challenged by an appeal, but must form the subject of a separate suit.

Per Paksons, J. (—Sections 278 to 283 of the Code of Civil Procedure have
no reference to any claim preferred or objection made by any person who i»
on the record as a party to the suit. Whenever a question arises between the
representative of a judgment-debtor on the record (whether originally sued
as such or added before or after decree) and the deci‘ee-holder as to whether
property in tho hands of the representative was of tho assets of the deceased
or not, that question must be datei'juined by order of the Court executing the

decree under the provisions of section 244.

* Second Appeal, Jlg 1200 of 1597.
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Second appeal from the decision of L. Crump, Assistant Judge
Dlulrwilr.
Gulaya was the Sioami or spiritual head of a math situate
in tliQ Dhilrv/ar District. He died in 1874. The defendant was
his disciple and successor in office.

The plaintifls obtained a decrco (in Suit No. 591 of 1888)
against the assets of the deceased Gulaya in the hands of the
defendant.

In execution of this decree, plaintifls attached certain lands
as forming part of the deceased’s estate.

The defendant objected to tlie attachment on the ground that
the lands were the property of tlie math and not tlic personal
property oE the deceased Gulaya, Tliis objection prevailed and
the attachment was raised.

Thereupon the plaintifii® in 1894 filed the present suit to
(djtain a dechxration that the hinds were liable to attachment
and .sale in execution of their decree.

e deft'ndant pleaded {'mier alia) that the lands belonged to the
maih ; that the deceased Guhiya liad no personal interest in them,
and that under section 244 of tlie Code of Civil Procedure (Act
X1V 0E 1882) tlie question ought to be decided in execution of
the former decree, and that the present suit was not maintainable.

'Phe Subordinate Judge following tlie ruling in Seth Chand
Mai v. Dim/a Deh'™ held that the suit was not barred by section
24 i ofrthe Civil Procedure Code, He furtlier held that the lands
in dispute were attached to the math and that the deceased
Gulaya did not hold them in his personal capacity. He, therefore,
held that the lands were not liable to attachment and sale in
execution of the plaintiff's decree in Suit No. 591 of 1888. This
suit was accordingly dismissed.

On appeal™ the Assistant Judge held that the lands were the
personal inam of the deceased Gulaya, and as such liable to be
attached and sold in execution of the plaintiff's decree. He,
therefore, reversed the first Court”™s decree aAd granted the decla-
ration sought,

- (1) (1839) 12 All., 313.



VOL. XXII1.] BOMBAY SERIES,

Agaiust this decision defendant preferred a sccouJ appeal to
the High Court.

Manel'sha Jehaiigirs7ici7i,iov appellant (defendant) Section 244
of the Code of Civil Procedure is a bar to the present suit. Tlio
order passed in the execution proceedinos far the removal of the
attachment was an order between the parties to the suit and
their legal representatives, and one relating to the execution of
the decree. It falls, therefore, under clause (c) of that section.
The only remedy, therefore, open to the party aggrieved by
the order was to have it set aside in appeal and not by a sepa-
rate suit— Chowdhry Waked All v. Mussamict Jumeee™™ « Nimla v.
SitaraM-"; Lallu v. Lalluy™> ; Puiichamui y. Rahici ; Kavuntii
v. KunjyS"" Seth Gliami m a1x. Burgar'~K

Assuming that the suit is not barred by section 244 of the
Code, Ae contend that the decision in Jamal v. Murgaya™> is
aj)plicable to the present c'ase, and the lands in dispute must be
held to belong to the math, as they stand on the same footing as
the lands which were the subject-matter of that suit.

Baji Ahaji Kliare, for respondents (plaintiffs) :—The plaintiffs
seek to attach property, which they allege belongs to their
deceased judgment-debtor. The defendant objects to the attach-
ment on the ground that it is trust property. The defendant
does not claim the property as his own™ but sets up a Jus teriiu
His objection to the attachment was made, not on his own behalf
but on behalf of the wat/i, of which he is the trustee. The case
thus falls under section 278 and not under section 244 of the
Code of Civil Procedure. If so, the order for removal of the
attachment can only be set aside by a reMNular suit as provided
by section 283—Roo0j) Lall Bass v, Bkanr™”\ Rajnip v. Ram-
(jolain ; Setdt GJiand v. Durga ; Siidindra v. Budmi”™™VXK

RanadE, J. :—In this case the respondents-plaintiffs were mort-
gagees of certain land under a mortgage executed by one Gulaya,

(1) (1872) n B.L. R., 149. © (1889) 12 All,, 333.
(2 (1885) 9 Bom., 4jP. (7) (1885) 10 Bom., 34.
@ P. J. for 1896, p. 754. ® (1888) 15 Cal., 437,
@ (1820) 17 Cal., 711 (3 (1888) 16 Cal., 1.

(5) (1886) 10 Mad,, 117. (10) (1889) 12 All., 313,

(11) (1885) 9 Mad,, 80.
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who was Jungam gum of the appellant. Ou Glvilaya's deatli,
appellant, as liis disciplc and .successor in tlie mailia, bronglit a
suit to eject tlie respondents from the possession of the lands™
and oLtained a decree in his favour”™ tlie mortgage being hold tO
he invalid, and not binding on the appellant. The respondents
thereupon sued for the money due on the nu.rtgage-bond, and
obtained a decree against the pen.ovial assets of the deceased
Gnlaya in the hands of the appellatd. In execution of this decree,
lands other tlian those niortgaged were attached as being tho jat
incim property of the diicuased Giilaya, but the attachment was
removed on the application of the appellant.

Thereupon the respondents brought the present suit for a
declaration that the hinds were Jat inum of Gulaya, and liable to
be attached and sold in respcct of his debts, and this claim wss
disallow™ed in the Court of first instance. The Assistant Judge
ui appeal reversed that dccreOj and dfive tlie declaration sought
by the respondents.

The appellant has preferred this second appeal from the de-
cree of tho Assistant Judge, and Mr. Manekshah, pleader for the
appellant, raised the objection that the respondents had no right
to bring a'separate suit, and that their remedy was b}' way of
appeal from tho order passed against them in tlie miscellaueous
execution proceeding. It was contc>ndcd that the order was an
order between the parties to the suit and their legal representatives
relating to the execution of a decree, and as such fell within
clause (c) of section and (not under section 280, and no
sepivrato suit could be brought to sot aside the order. The
guestion for consideration is thus whether the order in the mis-
cellaneous proceedings must be regarded as an order, relating to a
guestion arising between the parties and their legal represent-
atives in the mattc-r of the execution, discharge, or satisfaction of
a decree, or whether it is an order under section 280" in which
latter ease a separate suit is maintainable.

The distinction between the two sets of orders was considered
by tho Allahabad High Court in Baliori Lai v. Gauri Sahai
and by the Calcutta High Court in Funchamm Biindoimdhya v.

(1) (1886) 8 All,, C26.
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Halla Bihl In the last of these cases, it was laid clowu tliat 18%8.

section 24-4 must be liberally construed, and wliatever diversity Mtt:‘_jgeva

of opinion miglifc have at one time prevailed on this point, it is gay'atk
mm

now settled law that all objections by the legal representative of
«a judgment-debtor that the attached property is not part of the
assets of the deceased judgment-debtor available for satisfaction
of the decree against him, but belongs-to the legal representative,
In his own independent private right, must be disposed of un-
der section 244—Qhowdhry Waited, Ali v, Mussamut Jimaee
Eavunni v. K-unju ( \Nimha v. Sitaram ; Lalln Trilhowan v,
Zallit Bhagivmi  ; Bajrap Singh v. Bamgolavi JPunchamin
Bimdopaakya v. Bahkh Bihi <)j Setit Ohancl Mai v. Durga Dei
At the same time, an exception has been recognized in the case
of objections raised by the legal representative as trustee for a
xeligious endowment or charity, that the property attached is
not liable to be sold in execution of a decree against his pre-
decessor-in-title. Such oSjections have always been considered
as made under section 278, and from orders passed on such
eapplications there is no appeal, and a separate suit is the only
remedy. This distinction is based on the wording of section
280, which expressly applies not only to cases where the property
attached is not in the possession of the judgment-debtor, or of
some person in trust for him, but also to cases in which the
judgment-debtor”™s possession was not on accmint of himself, or
ms his own property, but on account of or in trust for other
persons. The incumbent for life of devasth”™*n or zcakf propei'ty
=conies within this latter class of cases.

When a judgment-creditor attaches such property in execution
=of his decree against the incumbent for life, and the legal repre-
sentative objects on the ground that it is trust property, a differ-
et set of issues arise which have no relation to the execution,
discharge, or satisfaction of the decree as between the parties to
it. Besides, even if the legal representative remains quiet, the
.attachment might bo witli equal efficacy giaestioned by a third

(1) (1890) 17 Cal., 711. ) P. J, for 1896, 754
(2 (1872) 11 J5eng. L. R., 149. =) (I1S"S) 16 Cal, 1.

(3 (1880) 10 Mad., 117. () (I'SO) 17 CaL, 711.
(4) (1S85) 9 Bom., 458. (9 ~1889) 12 All, 313.
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party interested in tlie Avorsliip of the sliriue, and the legal
representative tbiis really asserts a Jus terUi iIin such inat-
terSj i. e.) rights of persons Avho are not parties to tlie decree, or
their representatives. The force of these considerations has heen
acknowlet!god in a largo nniiiber of decisions. In Sudindra v.
it was expressly laid down that a new trustee of a

malha could not raise in execution proceedings any question about
the non-liability of the mafJui property to be attached in execu-
tion of a decree against the previous trustee. In Mai Das
v. Tajammul lusain™”™ a suit by a Mutavalli Juclgiiient-debtor to
have it declared that certain property attached in execution of a
decree against him was wakf property, was allowed on the ground
that such a suit was I>rought by him in a character separate
from his private capacity. The cases of Shankar Dial v. Aonir
nmdar™”~> and Nimaijo Churn v. Jogcndro are still earlier
authorities on tlie same point. In JRoop Lall Bass v. Bchini
it was hold that when a jadgment-debtor objected to the
attachment of property on the ground that it was u-alif, the case
fell under section 280, and not section 214. In Bajrup Singh
V. Bamgolam- Mr. Justice Wilson expressly recognized
this exception to the general rule laid down by him, as resting
on considerations which did not apply to cases falling under

section 241. In 8eth Chaml v. Dnrr/a Dei'*\ a similar exception
was made on the same grounds.

In our own Presidency, the point has not yet been formally
decided. In Gaiigadhar 'Bhikaji v. Gangadhar Trimha¥™\ the
point was incidentally raised,, but the case was decided on other
groufids. In Shri Oanesh Dharnidlmr v. KesJiavrao'-N, an opinion
was expressed that there was nothing to prevent a succeeding
e of devasthdan property from queswonirig in execution
proceedi™hgs the alienations made by a previous trustee, On the
authority o'~this case, it was laid down in Venvbai v. Dho7umv\\
that a manag of sansthdn niiglit dispute, the validity of a

(1) {188.9) 0 Mad., SO. (0) (1888) 30 Cal., 1.

() (1884) 7 All., 3G. (7) (1880) 12 AIL, 31;i.
(t) (1880) 2 All, 752. (S) P. J. for 1891, 207.

(1) (1871) 21 GiM. W. I1., 365. () (1800) 15 Bom., C2u,
(™ (1888) 15 Cal., 437. (1% P. J. for 18S)2, p. 2{30.
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decree passed against his predecessor in execution proceedings*
without being obliged to bring a separate suit, None of these
decisions go to the length of ruling that such new trustee or
manager is obliged to raise his objection in execution, and that
no separate suit will lie.

In the present case, the suit was brought, not by the new
manager or trustee of the matlia, but by the jadginent-creditor.
His right to bring such a suit rests on the same foundation as
that of the legal representative or successor of the judgment-
debtor in the incumbency of the devasthdn or charity. It raay,
therefore, be safely laid down that the respondents™ suit in this
case was properly instituted. | would, therefore, overrule the
objection raised by the appellant’'s pleader.

On the merits”™ the case must follow the ruling in Jamal Saheh
v. Murgaya Siuami'\ which was a decision between the parties
to this suit in respect of* other landSj but the contentions of the
parties were virtually the same as in the present case. The
nature of the tenure of the lands must depend upon the terms of
the inam settlement made in regard to it. The extracts cleai'ly
show that both the lands are attached to the Yirakta matla, and
that both Gulaya and appellant are only vahivatdars. The state-
ment made by Gulaya’s guru before the Inam Commissioner is
a self-serving statement, and as such cannot be received as evi-
dence so as to destroy the eftect of the trusts created by the
Government grant.

Cinder these circumstances, following the ruling in Jemal
Sahel v. Murgaya S'ivamp”\ | would reverse the decree’of the
District Judge, and restore that of the Court of first instance,
with costs throughout on the respondents.

Parsons, J..:—My learned colleague has fully stated the facts
and mentioned all the cases which bear upon the first point that
was argued before us, and has come to the conclusion that, where
the reprosentativo of a judgment-debtor puts forward a personal
claim to property which is attached as assets of the judgment-
debtor in his hands, the investigation of the claim must be made

a) (18s5) 10 Bom., at p. 40. (2 (1885) 10 Bo:n., 3i.

24-3

1898.
MarraHYA
Hatat



24.4

1808.
MLKIGBA

Hatat

THE INDIAN LAW REPORTS. [VOL. XXIII,

in execution under the provisions of section 244 of the Code of
Civil Procedure, but that, wlioro he assorts that he holds the
property in trust for, or on behalf of, or as manager of, some
third person or body of persons or a religious charity or insti-
tution, the claim must bo investigated under the provisions of
sections 27S to 283, and the order passed therein cannot be
challenged l)y an appeal, l)ut nmst form, the subject of a separate
suit. He liolds, tberofore, that the present suit has been pro-
perly brought, and that the Courts 1>do\Ww had jurisdiction to
hear ami (It,fcGrmine the suit and the appeal.

I do not agrcG with this, but I do not consider it necessary or
advisable to dissent therefrom, seeing that, fu.st, tins litigation
dates from 1838, the decreo sought to be executed was passed in
1892, and that this suit was Hied in 1894, and, secondly, that in
this second appeal we are dealing with the appellate decreo in
appeal of the same Court as would have heard the appeal from
the order in execution, so thai_, if we reversed the present pro-
teedings and referred tlio respondents to un appeal from the
order, the second appeal to this Court would be precisely the
same as this and wouM liavo to be. decided on the very same
niateriids, and with the same result, T shall, therefore, content
myscjlf with placing oti record my opinion that sections 278 and
280 have no reference to any claim preferred or objection made
by any person who is on the record as a party to the suit. If
this were not so, it wouM not have ljcen necessary to have used
the general words in section 278 '‘as if he Avas a party to the
suit.” | do not see that any distinction can be drawn from the
fact thal the w'ords used in section 280 “ on account of or in
trust for some other person are joined to the words not on
his own account eras his own pi-operty’™ by the whrd " but™.
These wor<ls, | think, refer only to the nature of the proof to be
adduced and the case to be established. Xu my opinion, when-
ever a (juestion arises between the representative on the record
(whether originally sued as such or added liefore or after decree)
and the <lecree-holder, as to whether property in the hands of the
representative was of the assets of the deceased or not, that
guestion must be determined by order of the Court executing
the decree under the pro”visions of section 214.
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I almit that the balance of authority seems opposod to this
view, but | think that the point has not received the attention
it deserves. In most of the cases cited, the claim was of a per-
sonal nature and there was an opinion only expressed as to the
other claim. No doubt the decision in Seth Chand Mai v. Durga

iIs distinctly contrary to my opinion, but the decision in
Knriiiali v. Mai/ai”™" is, 1 submit, in favour of it, for there the
<claim in respect of two parcels of land was that they were tarvad
property which the deceased judgment-dehtor had no power to
alienate and of which the representative was then in posscssiou as
the manager of the tarvad. 1 lay stress on this latter case because
It was quoted with approval by tlieir Lo' dship.s of the Privy
m Frosunno Coomar v. Kasi Das™\ | also cite in my
favour the opinion of O'Kinealy, J., in Puric/iamm BnndopacVii/ci
v. Bahia to the effect that sections 278 to 283 do not
cover the case of any contest between parties to the suit or their
representatives on the record of the suit in regard to the execu-
tion, di.-'chavge or satisfaction of a decree, whether the claim set
up be a claim on the ground that the propertj' is that of aperson
on the record or belongs to any third party. It seems to me (he
says) that the effect of the decision between such parties is,
that the right to onforce or oppose execution against the property
in dispute is decreed and finally determined under section 24<4,
fsubject to the result of such appeal as is given to them by law,
Prinsep, J., was of the same opinion.

Upon the next point, | agree with my learned colleague. The
Assistant Judge w'rongly placed the onm of proving the inaliena-
bility of the lands in suit upon the appellant. The statement in
Exhibit 20, said by the Assistant Judge to bo that of Gulaya,
but which really is the statement of his predecessor in manage-
ment, Shidlinga, that the lands were bis, ought not to have been
given any weight to, especially when taken along with the other
statements made b}- him as to how the lands were acquired. It is
clear from the Exhibits 56, 57, 42 and 43 that the lands be-
longed to the mafh and were not the private inam property of
any manager, much less of Gulaya. The rafio decidendi adopted

(1) (1B89) 12 All., 313. CT (1892) 101. A., 16C.
(@ (1883) 7 Mad.. 255. (i (1800) 17 gal., 711.
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in tlio caso between the same parties reported at I. L. R., 10
Bom.j p. 84, tlioiigli it deals with other lauds of the vicUh is,
applicable to these lands, the title to which rests upon exactly
the same basis. YIhc decision o tlie Subordinate Judge in this
case is undoubtedly corrcct, and it is only by a clear error of
law that the Assistant Judfvo has coino to a different finding.

We reverse the dccrce of the h)wcr appellate Court and restore
that of the Court of lirst instance; with costs throughout on the
respondents.

IJccree reversed.

APPELLATE CIVIL.

liefore Mr. Jndice Farsons and Mr, Justice lianade,
(IOVIND (oiuoiKAii Plraintiff), Ati'bllant, v. GANGAJI
(okiginai Dhfundant), HHKsroNUTSNT.*

Act {X V fj/1877), Sch. 11, Art. 138—Article @& >plioahlo to suits-
iy assigyiecs of auctioii-purchnser— As.'iignce oj" auction-purchaficr.

Avticlo ]38 of tlio Liinitation Act (XY oE 1877) is not luuitod to suits by tlia
aiiction-pnrclmsor lumsolf but upplios ulso to wiits by las iVBsignees.

Liinitatidn runs from llic clato of tlie sale.
Moldma Chundcr v. Nolnn Chundcr™?) dissontod froui.

Secokd appeal from the decision of llao ljahadur Thakurdas
Mathuradas, Assistant Judge of llatnagiri,

The defendant Gaiigaji Annji Ohano was the owner of certain
land which was sold on the 5th March, 1881., in execution of a
decree obtained against him. It was purchased by one Atmaram
Janardhan Pesai.

The sale was confirmed on 30th May, 1884, but Atmaram waf>
not put into possession.

On the 19th July, 1800, Atmaram sold his rights as auction-
purchaser to the plaintiff.

On tho 20th May, 1896, plaiiitilf filed the present suit to
recover possession of the land from defendant.

The Court of first instance dismissed the suit as barred by
limitation under article 138, Schedule IT, of Act XV of 1877, as

* Becouil Appeal, No. 1187 of I13U7.
a) (1895) 23 CiU.,



