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APPELLATE OIVIL.

Before Mr, Justice Cliandavarha)' and Mr. Justice Adon-

NAEAYAN VENIVAP SHETTI (original Defendant No. 2), Appellant,
V. LAXUMAN SHANTATA KINI1 and o0i'nEES (orkhnal pLAiINTiIrp
and DIiSI'JENDANTS 1 AND 4), RESPONDENTS.*

Jteffisiraiion Act (L1J of 1877), section 4.7—Begistration—Bate of ojyeration—
Date ofexecution of the deed*

On the 11th August, 1898, tto dol'ondaiit Not 1 passed to tlio plainfcifE a
»iulgeni lease, wlucli registered on the 10th DeoemLor, 1898. In the
meanwhile the defendant No, 1 pas.sod unotlior midcjoni lease to tlio doi’ondiint
No. 2 in rospoct of the same propetry on tho 17tli November, 1898, luid got it
registored on tho 18th November, 1898. On the oth Dooomhoi-, 1898, the
defendant No. 1 mortgaged tho same proparty to tho doEondant No. 2 ; this
deed of mortgage was registered on tho 9th Decomboi’, 1898. Defeudiuit No. 2
obtained possession of tho property. The plaintiff then sued to establish hig
mulgeni lease and to rccover possession of tho lands.

Held that the plaintiff was entitled to I'ecover po.s.seHsion of the lands; for
thongh his deed was registered after tho defendant No. 2'b doedti, yet the
moment it was registered it had o])oration from tho date of its execution by
virtue of section 47 of the Registration Act (111 of 1877).

HaklIf further, that it was imraatoriul whether tho defendant No. 2's do5ds
woi'e or were not accompaniod by possession.

Kali Das MulUck v, Km\hyck Lai JPanditO-) and JBai Sttraf v, Dalpatrmi

- Dayashanher™”?) followed and applied.

Second appeatr from the decision o£ M. B. Nadkarni, First
Class Subordinate Judge, A. P., at Karwj'ir, conJirming the decree
passed by E. F.-Rego, Subordinate Judge of Kuuita.

Suit to recover possession of land.

The lands in dispute belonged to Shabaya Manjayaj defendant
No. 1 (respondent No. 2).

On the 11th Augu.sfc, 1898, Shabaya passed a mulgcni lease
in respect of the lauds in favour of Ltixunian Santaya Kini,
plaintiff (respondent No. 1). This lease was registered on the
10th December, 1898.

In the meanwhile, on the 17th November, 1898" Shabaya
passed another mvlgeni lease in respect of the same lands in

" #Secontl Appeal Ko. 221 of 3904.
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favour of Narayan Venkap Shetti, defendant No. 2 (appellant),
and got the lease registered on the next clay. On the 5fch
December_, 1898, Shabaya UiOrtgaged the lauds to Narayan: this
deed of mortgage was registered on the 9th December, 1898.
Narayan obtained possession of the lands.

On the 21st January, 1899, the plaintiff (Laxauian Santaya)
brought this suit to establish his mtdgeni lease and to recover
possession of the lands.

The Subordinate Judge decreed the suit in*his favour. On
ajppeal this decree was confirmed by the lower Appellate Court.

Narayan (defendant 2) appealed to the High Court, contend-
ing, inter alia™ that the lower Court erred in holding that the
plaintiffs lease had priority over that i3assod to defendant 2;
and that there having been delay on the part of the plaintiff
to present his lease for registration and the lease of defendant
No. 2 having been previously registered, the maxims of equity
applicable to the case would be delay defeats equity'” and
“where there is equal equity law shall prevail/?

Nilhant Atmaram™ for the appellant.

G. /S. Miilgaonhar, for the respondents#

ChandavaiikaRjJ. :(— The facts necessary for the disposal of
the point arising in this second appeal are shortly these:—

The 1st respondent, Lakshman Skantaya Kini, obtained the
lands in dispute on a mitlgeni lease, executed on the 11th of
August, 1898, by the 2nd respondent, Shabaya ManjayaShanbhog.
The lease was registered on the 10th of December, 1898.

The appellant, Narayan Venkappa Shetti, obtained & mulgeni
lease of the same lands on the 17th November, 1898, from the 2nd
respondent, and it was registered on the 18th November, 1898.

The appellant further obtained a mortgage, in respect of the
lands from the 2nd respondent on the 5th December, 1898, and
the mortgage-deed was registered on the 9th of December, 1898.

The question is whether the 1st respondent’'s deed has priority
over the appellant’s deeds.

The competition here is not between an unregistered and a
registered deed. The respective deeds of both the parties being
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registered, the question ol priority must be decided with
reference to the provisions of scctioii 47 of the Eegistration
section provides that registered document shall
operate from the time from which it -would have commenced
to operate if no registration thereof had been required or made
and not from the time of its registration.” Though, therefore,
the 1st respondent’s deed was registered after the appellant”s
deed, yet, the moment it was registered it had operation from
the date of its execution, that being the date from Mdiich,
according to the deed itselF, the. miilgeni title passed to the
1st respondent. His title having become legally complete and
operative on that date by reason of the subsequent registration™
there was no title which the appellant could take from the
2nd respondent”™ except such as he could obtain as a mortgagee
of the 2nd respondent’s right as mulgar or landlord.
This view is in accordance with the decisions or this Court
in Jalulhai Surchand v. Bai and Saniaytt Mangmsaya V.
In the former case, AvVcst, J., in delivering the
judgment of the Court, after pointing out that the competition
there was not between a registered and an unregistered title but
between two registered deeds, went on to say .— Sections 48
and 50 ol: the Hegistration Act, therefore, do not operate> What
is left is- section 47, under which 'a registered instrument shall
operate from the time from which it would have commenced to
operate if no registration thereof had been required or made.”
The priority as between two instruments, such as those in the
present case, is thus referred to their time of operation; apart
from the Eegistration Act.” In Sanlaya Mangarsaya v,
Narayan™~ Sargent, C. J., and Melvill, J., said:—"“ The Judge
was wrong in attaching importance to the circumstance of the
plaintiffs deed being registered subsequently to’ that of the
defendant. As both deeds of sale were registered according to
law, they would operate from their respective dates of execution
as provided by sectioii
But it was contended before us that these two decisions were
also authorities for the proposition that where two deeds of

a) (1S77) S Bom. 299 at i> 3IU. (2) (1883) 8 Bom, 182 at p. 184
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diffei’ent dates are registered, the deed of a later date must
prevail over that of the earlier date, if the former is accompanied
by possession. No doubt that was the view taken by this Court
in the twbo cases above cited. But that view was based upon
the doctrine which prevailed in this Court upon the authority of
the Full Bench ruling in Bai Suraj v. Dalpatram Daijashanhar'/~N
until the Privy Council upset it, viz™ that under the Hindu
Law possession was necessary to complete a title by purchase.
In Kali Das Mullich v. Kanhya Lai Tandit™, Koweverj the Privy
Council held that possession was not necessary, under the Hindu
Law, to give validity to a contract of sale/ and that the texts
which relate to the transfer of possession (except in the case of
gifts where it is necessary to give a complete title as against the
donor) have reference onlj” to the comparative strength of
a title with possession and a title without it." See Ugarchand
Manachc7iancl and another v. Madapa™”™ where Sargent, C. J., held
that this decision of the Privy Council must be deemed to have
overruled the Full Bench decision'of this Court in Bai Suraj v.
Dal])atram Bgj/asJtanhar™"".

It is, therefore, immaterial whether the appella?ilt®s deedn
in the present case were accompanied by possession.

The lower Court was, therefore, right in holding that the
1st respondent’s title prevailed over that of the appellant. The
decree must, therefore, be confirmed with costs. The I1st
respondent filed cross-objections which have not been urged and
must, therefore, ba rejected.

Decree confirmed.

(1) (1882) 6 Bom. 380. <3 (1885) 9 Bom. 324.
@ L.E.111. A 218, (1) (1882) 6 Bom. 380.
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