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Before S ir Lawrence Jenl'ins, K.G.l.E,^ Chief Jn$tice, m id  IS06.
M r .  J u s t i c e  B m m a n »  S e p i e m lc r  1 1 «

EAM APPA BIS DAEEPPA  and a^'oxhcb, Api*lica:ctSj v.
BHAEM A EAMAj Oppose ’̂t.*

Cwil Prom liirc Code [Act X I V  of lSS3i, sce thm  551, 023— Decree passed tjj 
fir s t Court allowing plaintiff's claira— Appeal bj/ defendant— Sm nm ary  
dismis*;al o f  appeal—Application defendant tojhc fir s t Court fa r  review—
Jurisdiction,

P lain tiff Iiariiig  obtained a decree in  tluj fir-ifc Court, th e  defendiuit- 
appealed b a t b is appeal was sum m arily dism issed tinder section 551 of tlie  
Civil P rocedure Code (Act X[V" of 1S82). Sn])seqviciifcly the  defeiidanfc 
applied to  the first Courfc for revxe-w ot* judgm en t u nder section 023 of th e  
Code on the  ground of diseoTery of new and im portant evidence.

S e ld ,  th a t as the doiendaiit had preferred an appeal an d  it i,rasdisml;i-Ked 
iindei’ section 551 of thy Gode, his application  to the  fir.st C ourt for rcriow  
o f judgm ent could not be enterta ined .

I t  is open to the  person aggrieved, a tte r  aix appeal h a s  been, prefei'red, to 
app ly  for a  review, provided h is appeal is w ithdraivn. A s by the 
cancellation  of the  order for adm ission of an  appeal it  is to be taken  th a t  
110 appeal was admitted, so by ’.vitlidrawal of the appeal it m u s t ])e trea ted  
as though  no appeal \̂’'as preferred. But wht>a an  appeal is ac tua lly  dls- 
m issedj i t  'was in  fact preferred and  cannot be regarded as not having been 
preferred.

A pplicatiox  iinder the extraordinary jurisdietion (section 622 
of the Givi! Procedure Code, Act XIV of 1882) against an ortler 
of H . V. CliiDmnlgTind^ Second Glass Subordinate Judge of '
Giiikodi in tlie Belgaum District;^ rejecting an application for 
review of judgment.

The plaintiff brought a suit for partition  and for the recovery 
of his one-third share in the family property from defendants I 
and 2 whoj he alleged, were hia fa ther and brother respectively,.

The defendants disputed the plaintiff^s legitimacy and con
tended that as the plaintiff was bora som etime after defendant I  
began to live separate from plain tiffs m other owing to her 
misconduct, he was not entitled to demand a share.

* Application ITo. 145 of 190G under extifaordinary jarisdiettOB,-
E ic 4 o ~ r



The first Court found in favour of the plaintiff’s legitimacy 
KiaiAPn under section 112 of the Indian Evidence Act (I of 1872) and
Beabma. allowed the claim. The defendants appealed, hut their appeal

was summarily dismissed under section 551 of the Civil Procedure 
Code (Act XIY of 1835). The defendants, thereupon, presented 
an application to the first Court for review of its judgment under 
section 623 of the Code on the ojround of the discovery of new 
and important evidence, but that Court; rejected the application 
for reasons stated below :—

This is  an application for a review of judgm ent. From the copies of 
tlie judgments produced in  th is case i t  is evident tliere was an aj>peal which 
was d is m is s e d  under section 551, Civil Procedure Code. Mr. Karagupikai* 
quotes 21 Bona. 648 and argaes that dismissal of an appeal under seetion 551 
leaves the decree of the original Court untouched and tliat a review can. be 
granted. But that case does not apply to this. In it  there was the question 
of bringing the decree in conformity with the judgment under section 206,
Civil Procedure Code, while in this the applicant wants to get a review on.
the ground of discovery of new evidence and for such a matter the ruling iii 
21 Bom, 548 does not apply.

The wording of section 62‘3, clause (a). Civil Prooedura Code, is clear. N o  
review can. be sought if  an appeal has been preferred. The wording does not 
admit of a construction on the result of the appeal. If an appeal has been  
prefen'ed no review is allowed.

I  therefore reject this application with costs under section clause (c), 
ar.d section 623, clause (a), Civil Procedure Code.

The defendants preferred an application under the extra
ordinary jurisdiction (section 622 of the Civil Procedure Code, 
Act XIV of 1882) urging that the lower Court failed to exercise 
a jurisdiction vested[in it by law by refusing to admit the review 
apphed for, that it acted with material irregularity in rejecting 
the application for review under sections 54, clause (c) and 62S 
(a) of the Code, that it should have held that the dismissal of 
an appeal under section 551 of the Code was a refusal to entertain 
it as in the case of an appeal dismissed as time~barred and the 
decree of the lower Court remains as such untouched and that it 
ought to have held that the mere fact of an appeal having been 
preferred did not deprive it of the jurisdiction to review its 
judgment and it is only the pendency of an appeal that operates 
as a bar. A ride nisi having b'feen issued requiring the opponent 
(plaintiff) to show cause why the order of the lower Court refusing 
to grant a review should not be set asidej
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S. 8. PatMr appeared for the applicants (defendants) in supporf: 
of the rale :—The question is whether in case aa appeal against Uama^fa
:a decree is summarily dismissed uuder section 551 of the Cd\ni Bhmha.
Procedure Code, an application for review of judgmeat should 
be made to the appellate Court or to the Court which passed tlie 
•original decree. "We presented an application for review to the 
Court which passed the original decree, but that Court rejected, 
our application under sections 623 {a] and 51 (e) of the Civil 
Procedure Code, The effect of the dismissal of an appeal under 
section 551 is stated in Bajoii v. VaJiri^K There it is laid down 
that the dismissal of an appeal is the refusal to entertiiin it as in  
the case of an appeal dismissed as time-barred. This decision 
was arrived at on two grounds, namely, (1) that the language o£ 
section 551 was changed in 1888 to emphasize the difference 
between the results of a dismissal under section 551 and confirm
ation under section 577 and (2) that when an appeal is dismissed 
under section 551, it is the decree appealed against that remains 
to be executed. The term “ preferred ” in section 623 seems to 
militate against our contention, but this High Court allows an. 
application for review to be filed in the lower Court even after 
an appeal is preferred to the High Court. The current of 
decisions running from Nanalhai Yallablidai v . NatJiabhai Sari-' 
h'haP'̂  to Fandu v. Devji^^ supports our contention. The 
authorities show that where there is an appeal there may be 
review of judgment of the Court against whose decree the appeal 
is preferred and allowed to be withdrawn. In Paudu v. 
it was laid down that if the Full Bench in Nambhai FaUahhdm 
was justified in holding that the result of a special (second) 
appeal being allowed to be withdrawn was to treat it as nev et 
being admitted, it is not going further to say that by the same 
process an appeal may be treated as having never been preferred. ’
In Pa?idu V. it has been held, relying on the last paragraph,
of section 623 of the Code of 1877 which is the same as in the 
present Code, that it is the pendency of the appeal and nothing 
else which eomes in the way of the application for review. We 
applied for review on the ground of discovery of new and

a) (1896) 21 Bom. S48 at 551. (2> (1&72) 9 EoiU, H. C. S. 89.
C3> tl883) T Bom. 287.
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important evidence. It was  ̂thereforej proper to apply to tlie 
B a u a p p a  Court which dealt with the evidence adduced at the hearing of 
Bhabma. suit. We did not apply for review of the order distnissincy

the appeal nndec section 551 of the Oode. Besides the final 
decree capable of execution is the decree of the first Court and not 
that of the Court in appeal  ̂ therefore the first Court had juris
diction to entertaia the application for review.

S. R, BaWile appeared for the opponent (plaintiff) to show 
cause:—An appeal having been preferred against the decree of 
the first Court, there cannot be any application for review to 
that Court;. The power of review is given under section 623 of 
the Civil Procedure Code and the section is quite explicit on the 
point. When an appeal is dismissed under section 551 of the 
Code, the appellate .Court has to draw up a decree and such 
decree can be attacked by preferring a second appeal. The 
applicants should, therefore^ have applied for review of the 
appellate Courtis decree •. BJiivlal KalitLis v. JumaMal Nutliiji

JenkinSj C. J. .-—This is an application to the High Court 
under section 622 of the Code of Civil Procedure.

The petitioners’ complaint is that the lower Court has wrongly 
rejected an application made by them for a review of judgment 
under section 623 of the Code of Civil Procedure.

The ground on which the lower Court rejected that application 
was that an appeal had been preferred.

To this it is answered that the appeal was dismissed under 
section 561.

It appears to us that it was none the less preferred on that 
account. Indeed it was only because it was preferred that it 
was dismissed.

Then Mr. Patkar has contended that the line of decisions Com
mencing with Nanahkai Vallahhdas v. NathabJiai Harihhai^^^ and 
ending with Panda v. DevjiĈ  ̂ assists him.

Those cases decide that  ̂ where there has been an appeal, there 
still may be a review of the judgment of the Court against whose

W, (1888) 18 Bom. 542. (2) (1872) 9 Bom. H. C. R. 89.
(3} (18S3) 7 Boffi. 287,
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decree tlie appeal was preferred^ provided tlio appeal to tlie higher 
Court is withdrawn. iirnxvvx

Nm dbJiai v. was a decision under Aci V III o£ 1859, 3 uakju,
B j section 876 of that Act it was provided that any person, con- 
sideriBg himself aggrieved by a decree of a Court of original 
jurisdiction^ from which no appeal shall have been prefeired to a 
superior Gourt^ or by a decree of a District Oourt in appeal from 
which no special appeal shall have been admitted by the Sadder 
Oourtj may, under the circumstances there indicated^.apply for a 
review of Judgment by the Court which passed the decree.

A request was made to admit a review of judgment passed in 
special appeal on tho ground that new evidence had been dis
covered since the special appeal had been decided.

That matter was referred to a Full Bench ,̂ and in course of his 
judgment Sir Michael Westropp after indicating that the proper 
course was to permit the appellant to withdraw his appeal  ̂ and 
thus to treat it as never having been admitted, says that “ on 
granting the permission to v/ithdraw the special appeal, the Court 
might direct that the order, by which the special appeal had 
been admitted, should be cancelled,”

In the same volume of the BombayjHigh Court Report {Lc.,
0 Bom, H . C* K.,), at page 238, is the case of Narm/an v. 
before Sir Charles Sargent and Mr. Justice Melvill; after refer
ring to the decision in NanalJmi v. NatlidMai, and in particular 
to the passage which we have quoted they say: “ It appears to 
us that the proper course is that indicated in the words above 
i^noted ; and then they go on to say, If the order for admission 
be annulled, it is as if tho order had never been made,”

Then we come to the decision in Fandu v. when Act X
of 1877 was the Civil Procedure Code then in force. Its language 
resembles that of the present Code, for, by section 623 of that 
Act, it is provided that “ any person considering himself aggrieved 
by a decree or order, but from which no appeal has been preferred, 
may apply for a review of judgment/^

It is to be noticed that the language has been altered. There 
are no longer the words from which no special appeal shall

CD (1.S72) 9  B o u t. H ,  C , I I .  89 .  m  (1 8 7 2 ) S l J o m .  H .  G . f i ,  2 SS.

(1%8 3 ) I  R c ffi, 2 S7.

VOL. XXX.] BOMBAY SSEIES* ' (]20

i;



630 THE INDIAN LAW REPORTS. [VOL. XXX.

1906. have been admiUeclp but there are the words which no 
Bamatjpa ' appeal shall have been pfeferveH!* There is undoubtedly a 

considerable difference between the two phrases ; an admission
JdHaH'MAm n 1 /*o£ an appeal is an act of the Courtj the preferring of an 

appeal is the act of the party. Yet the learned Judges 
in Tmidu v. DevjP^ held that notwithstanding this change 
of language it was still open to a person aggrieved, after 
a special appeal had been preferred to the High Court, to apply 
for a review provided that his appeal to the High Court was 
withdrawn. After referring to Nmiahhai v. NatJialJiai^ '̂  ̂ the 
learned Judges say “it is not going further to say that by the 
same process an appeal may be treated as having never been 
preferred/-' It is obvious, therefore, that the learned Judges 
considered that it was important to establish that either in fact 
or in fiction no appeal had been preferred, and their reasoning is 
that as by the cancellation of the order for admission it was to be 
taken that no appeal had been admitted, so by a withdrawal of 
the appeal it must he treated as though no appeal had been pre
ferred .

But if we accept, as we are bound to accept, this process of 
reasoning which has now become part of the established practice 
of the Court, can we say, when the Court has actually dismissed 
the appeal, that the appeal has not been preferred ?

We can see no legitimate mode of reasoning by which we can
come to that result.

The appeal in fact was preferred, and in our opinion nothing 
has happened to justify us in saying that it can now be regarded 
as not having been prefeired.

Therefore, we are of opinion that there was no error, within 
the meaning of sSection 622, committed by the Judge of the lower 
Court and we must, therefore, discharge this rule with costs.

Hule cUscJtarged,
G. a  E,

(1) (1883) 7 Bom, 287. (2) (1872) 9 Bom. H. C. E. 89,.


