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The Judge has not relied on that paragraph.

[JEvEINS, C. J.:—\We can suppork thejorder of the Judge by
relying on that paragraph.]

Our next contention is that the amendment changed the char-

acter of the original suit. Such an amendment could nob be
allowed under section 53 of the Code.

Further, the consent of the Advocate General to the amend-
ment was not such a consent asis contemplated by section 539
of the Code. That section malkes the consent of the Advoeate
(eneral a condition precedent to the instituiion of the suit:
Gogal Dei v. Kanno Dei',

Though we took the objection undor secbion 539 of the Code at
the outset, the amendment was allowed at a later stage of the suit.

[Jexkivs, C.J. :==We will hear Mr, Gupte on this part of the
argument.]

Gupte:—There was, no doubt, the initial defect in the suit,
but on defendant’s objection the defect was sufficiently curved by
the addition of another plaintiff with the consent of the Advocate
(teneral., The eonsent of the Advocate General would refer back
to the instibution of the sait: Ramagyangar v Krishnayyangar®,
The defect, we submit, was not a material defect affecting the
case on the merits. Under section 32 of the Civil Procedure

Code, the Court is empowered to join any person as plaintiff or

defendant whose presence it considers to be neces:ary for proper
adjudication.

Jenkixs, C. J.:—This appeal arises out of a suit relating to 2
public charity and purporting to be brought under section 539 of
the Code of Civil Procedure. -

The cireumstanees under which such a suit can be instituted are

indicated in the section: it may be instituted by the Advocate
General acting ez-officio or by two or more persons having an

interest in the trust and having obtained the consent in ertmn'
of the Advoeate General,

This suit was not instituted by the Advocate General, so it
must he seen whether it can be said, that two or more persons
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having an interest in the trust and having obtained the consent in
writing of the Advocate General, instituted this suit. In our
opinion it cannot.

What is meant by the institution of the suit is set forth in
detail in Chapter V of the Code.

Tt is conceded that the institution of the suit within the mean-
ing of Chapter V was not by two persons, but by one only; and
the fach that the Advocate General consented to the institution
of the suit by one person can give it no validity.

The objection was taken at once in the written statement and
that led to an amendment of the plaint by the addition of the
second plaintiff,

That addition the learned Judge appears to have thought he
was entitled to make under section 27 or section 32 of the Civil
Procedure Code, and the Advocate Geaeral signed the following
certificate : —“ I give my consent to the amendment of the plaint
of this suit as proposed.”

Bub the section nowhere speaks of the consent of the Advo-
cate General to an amendment of the plaint, and in our opinion,
it would be unduly forcing the words of the Code to hold that
by virtue of this eonsent given by the Advocate General it can
be said of this suit that it was instituled by two persons havinz
an interest in the trust and having obfained the consent i‘n
writing of the Advocate General.

The words of the section are explicit and the Courts cannot
alter the scheme of the Legislature by giving to the words of the
section the effect for which the appellant contends in this case.

The defendants have throughout adhered to their point that
the smit was bad at its institution and that its amendment did
not better it; and we can find nothing in the conduct of the
defendants that deprives them of the right of insisting now before
us in appeal that the provisions of section 539 have not been
complied with.

In our opinion the suit is one which is defective in a material
particular and is one which we must dismiss with costs throughout.

Suit dismissed,
G, B. R.



