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neeassary to make a loan for o term of yoars reasonably secure, until he has 1966,
sseertained not only their present market price, but their intrinsic value, apart
from those trading considerations which give them & speculutive and it may
be a tempoviry value

I¥ rRE
CA380MALL

If the proposed change of investment were sanctioned upwards
of 12 out of the miror’s 14 lacs would he invested directly or
indirectly in house property, the greater part of it without any
margin for eontingeneies. I do not think there is any necessity -
for this. The duty of guardians is primarily to preserve, not to
add to the property of the minor,

The application is therefore vejected.

Application rejected.

Attorneys for the applicant i Messrs, Payne § Co.

W, L. W,

APPELLATE CIVIL.

Before Sir Lawrence Jenlins, K.C.LE., Chief Justice, and Mr.
Juslice Beaman. )
KRISHNABAI xom JANARDAN SUNDUR THAKUR {oR16INAL PLAINTIFF),

APPELLANT, ». MANOHAR SUNDURRAO (orrervar DeFENDANT,
RESPONDENT.*

18086.
July 17,

Ciril Procedure Code (Aet XIV of 1882), section 401—Applicaiion to file a
suit in formh pauperis—* Other than kis nccessary wearing apparel and the
sulject-matter of the suit "—~Construstion,

The applicant applied for leave lo file a suit {n formd pauperis alleging thut
after her hushand’s death, her husband's brother possessed himself of hLer pro-
perty iocluding the ornaments that she ordinarily was acenstomed to wear.
She sued to vecover these ornaments. The Subordinate Judge rejected her
applieation on the ground that she must have had these ormments which she
had been accustomed to wear,

Held, thut the Subordinate Judge had failed to perceive that the peint he
had to consider was whether the applicant at the time at whieh the application
wag made, was possessed of sufficient means to emble her to pay the fees
preseribed by law for the plaint,

* Civil Application Fo. 36 of 1906,
B 1040—3
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The words ¢ other than his necessary wesring appavel and the subjeet-matier
of the euit® in the explanation 10 seetion 40L of the Civil Procedure Code,
1882, do not qualify thal part of the explunation which requives that the
person should not be possessed of sufiicient means fo enable him to pay the
fep preseribed by law, but only the condition that the applicant is nof entitled
to property worth Rs. 100

THis was an application filed under section 622 of the Civil
Procedure Code (Act XIV of 1882).

The applicant, who was the widow of one Janadrdan Sandur,
applied to file a suit in formd pauperis against the defendant,
who was brother of her deceased husband. She slleged that
after husband’s deatb, taking advantage "of her absence from
her house, the defendant removed all ornaments and valuables
belonging to her from the house. She prayed to reeover these
ornaments, which were her striddan. The applicant further
stated that the value of her wearing apparel which was the
only property in her possession was Rs. 10, and that she had
po means to pay the required Court-fee stamp on her claim,

The Subordinate Judge held that the applicant should not be
allowed to sue 4 formé pauperis as she was not a pauper. The
grounds of his judgment were as follows o

“aPhig wuch T can ab present say Wwith some degree of certainty that the
applicant’s stoxy that there is nothing left with her and that she lias no means
to pay the starp duty is nottrue. It is not probable that she had no ornaments
of daily use on her person when she wont to her mother’s house at Yeola in the
month of Kartik and after her return here. They must have bean all along
on her person when she left her hushand’s house nfter his death whether under
eowpalsion or voluntarily. They must have been with her, The value of these

ornatents is more thanfth: amount reguired for the puyment of the Courts
fecs” )

The applicant thereupon applied to the High Court.

N. V. Gohale, for the applicant :—The learned Subordinate
Judge holds that some ornaments of daily use must be with the
applicant. That is deciding a point which will be the subject
of regular investigation after the application to sue as a pauper

has been registered as a suit. It was not competent to the lower

Courb under section 401 of the Civil Procedure Code to decide at
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this siage whether the applieant or the opponeut was in posses-
sion of the applicant’s ornaments. These very ornaments are
the subject-matter of the suit and cannot be taken into considera~
tion in the determination of the question relating to the appli=
cant’s pauperism, Obtherwise the parties as well as the Courts
would b2 placed in a very false position by an adjudication on a
main peint at issue belween the parties in the disposal of a mere
application for leave to sue as a pauper. There is really speak-
ing no distinetion between the first and the second park of the
explanation appended to section 491, The wording is no doubt
different. But in both the classes of suits contemplated by the
explanation “ tbe subject-matter of the suit ” must be excluded
from the caleulation, as such property is presumably out of the
petitioner’s reach and cannot be wade use of by himn for purposss
of his litization : Dwarkenath Narayen v. Madkavray VishvanatlhV
On principle there is no reason why the Legislature should have
laid down different conditions as to pauperism in the two elasses
of suits. If ““the subject of the suit”” is excluded from the scope
of the inquiry into pauperism, all difficulties disappear and one
uniform principle can be consistently applied to all eases. The
English Practice is in accord with this contention. Vide the
Adnnual Practice, 1906, vol. 1, Rule 22 at p. 171. Besides the
lower Court has acted upon mere assumptions and surmises and
has failed to ascertain the exact value of the property alleged
to be in the possession of the applicant and to determine whether
the applicant was possessed of sufficient means to cnable her to
pay the Court-fec preseribed by law: Mulkemmad Husain v,
Ajudhic Prasud.®

B. N. Biajekar, for the opponent :—~The concluding portion of
the explanation  other than his necessary wearing apparel and
the subject-matter of the suit ’ do not govern its first part. The
punctuation makes this perfectly clear. Besides if an appli.
cant actually came into Court with some of the property in suit,
the Court cannot execlude it from its consideration. He is
evidently possessed of it and it must be taken into account in
deciding the gquestion of pauperism, The eonditions of pauperism

(' (1886 10 Bom, 207 abpp, 200, 210, (3 (1888) 10 Al 467,
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in the two classes of suits referred to in the explanation are
different, and in the first case Courts are not precluded from
considering the fact that the applicant is possessed of the whole
or part of the subject-matter in snit. The lower Court has found
as a fact on evidence that some ornaments are in the possession
of the applicant, and that she is in a position to pay the requisite
Court-fee, and therefors this Court has no jurisdiction to inter-
fere under section 622, Civil Procedure Code.

N. V. Gokhale, in reply i—Punctuation is no part of a statute
(Maxwell page 589) and cannot be allowed to stand in the way
of reasonable construction of its terms, If a petitioner actually
came into Court with the property in suit, on principle the same
difficulty arises in dealing with the second class of suits as with
the first class, 7.e., in excluding it from consideration in the one
case and taking it into account in the other. When a wrong
course of inquiry is applied that is a material irregularity and a
ground for interference under section 622. Rao Balwant Singh

(=]
v. Ranikishors.® Similarly when Courts fail to determine an

-essential question of fact, it is competent to this Court to inter-

fere in revision on the ground of material irregulavity. Mukaemwad
v. djudhia® ; Lakhma v. Guialchand,®

Jexxixs, C. J, :—This is an application to us under section 622
of the Civil Procedure Code on the ground that the applicant
has been improperly denied the right she claims to sue asa

pauper under Chapter XX VI of the Cude of Civil Procedure.

The case made by her is that after the death of her husband
hig brother possessed himself of her property including the
ornaments that she ordinarily was accustomed to wear, and that
be still retains them and refuses to return them to her.

She applied for leave to sue as a pauper to recover, among
other things, these particular ornaments, alleging that she was
not possessed of sufficient means to enable her to pay the fees

‘prescribed by law for the plaint,

The Subordinate Judge has rejected her application on the

-ground that she must have had, abt the times mentioned in

(D (1898) 2 Cal. W, N, 278 at p, 274. @) (1888) 10 AlL 467,
' (3} (1888! P. T, p. 215,
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his judgmeut, these ornaments, which she had been accustomed
{0 wear. '
Before us it is urged that the Subordinate Judge was nob
entitled to take those ornaments into consideration; for that
even if they had been in her possession they should have heen
treated as excluded by the eoncluding words of the Explanation
to section 401 of the Civil Procedure Code, “ other than his
necessary wearing apparel and the subject-matter of the suit.”

In our opinion, however, those words do not apply here. We
do not think that they qualify that part of the explanation
which requires that the person should not be possessed of suffi-
cient means to enable him to pay the fee prescribed by law,
but only the condition that the applicant is not entitled to
property worth Rs. 100.

In our opinion the Subordinate Judge has failed to perceive
that the point he had to consider was whether the applicant at
the time at which the application was made, was possessed of sufii-
cient means to enable her to pay the fees preseribed by law for
the plaint, and thus his investigation is vitiated by an irregula-
rity in the exercise of his jurisdiction, entitling us to interfere
under section 622,

Where ib is sought to make out that what the plaintiff claims
in the suit as being in the possession of the defendant, is really

-in the plaintiff’s possession, the clearest evidence should be
adduced. -

If it be found that a parb of the subject-matter of the suit is
in the applicant’s possession, then it should be distinctly deter-
mined how far the possession of that part can be regarded as
possession of sufficient means to enable the applicant to pay
the fees preseribed by law for the plaint.

The result then ig that we make the rule absolate and send
back the ease in order that it may be determined by the Judge
in the light of these vemarks, ' '

Costs will be reserved to bedealt with on the final determina-
tion of the pauper application. :

Rule made absolute.
R, R
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