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ORIGINAL CIVIL,

Before My, Justice Secott.
In re CASSUMALI JAVERBHAI PIRBHAL
Guardiaivs and Wards Aet (FIIT of 1890)~Inrestment by quardians of
winor’s property—Principles governing investment by guvrdians—Indicn
Prusts Aet (IT of 1882), section 20.
Guardians are in a fiduciary position and the Court should be guided by the
rul-s embodied in the Trusts Act in sanctioning changes in the investnent

of a minor's progerty., The duty of guardians is primarily to preserve and not,
to add to the property of the minor.

Where it was songht to invest menies belonging to a minor in the purchass of
Inauds deriving their income from buildings erceted thereon,

Held, that the proposed Investment not being one which irustees would bo
authorised to make, the Court must withhold its sanction.

Learoyd v, Whiteley() followed and applied.
PeTiTION in Chambers.

The materiakfacts upon which the present application was
made appear in the judgment.

Inverarity appeared for the petitioners the guardians of the
minor Cassumali and applied for Court’s sanction to the invest-
ment of monies belonging to the minor in lands deriving income
from buildings erected thereon.

Scort, J. 1 —In this case the property of the minor is estimated
to be of the value of upwards of 14 lacs of rupees, more than
4 lacs of which is invested in Bombay in immoveable property,
21 lacs on mortgage of immoveable property and the balance for
the most part in authorized trustee securities.

The sanction of the Court is now asked for the investment by
the guardians of Rs. 6,65,000 by sale of that amount of the
trustee securities and re-investment in the purchase of certain
house property situate ab the junction of Church Gate Street and
Esplanade Road.,

In the case of trustees in whom property is vested the Court
could not, apart from any special investment clause in the
instrument of trust, sanction a change of investment into any

(1) (1887) 12 App. Cas,¥27 at p. 733,
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securities other than those mentioned or referred to in section 20
of the Indian Trusts Act: see section 40,

Guardians are in a fiduciary position and I think the Courg
should ordinarily be guided by the rules embodied in the Trusts
Act in sanctioning changes in the investment of the minor’s
property.

The question here is whether there is anything in the ecireurm-
stances of this case which should induce the Court to favour &
further investment in house property which is not a trustee
seeurity.

The minor has a large income from his money, most of which
is well invested already, bub bis guardians and their valuer say
that a higher rate of interest can be obtained from the desired
purchase and that the property proposed for acquisition could be
still further developed. Both these results may be reasonably
expected, although as pointed out by Lord Romilly in Ingle v,
Partmdye,ﬂ) nothing is more uncertain than a valuation.

The property which it is desired to purchase i i¥ land deriving
its value from buildings erected on it which ab present are in 4
favourite locality for trade purposes. House property isof a
wasting character and trade is not always constant in partlcula.r
localities.

The following observations of Lord Watson in Zesroyd v,
Whiteley™ are in point ;e

“[A trustee] is noh allowed the same discrebion in investing the moneys of
the trost as if be were a person sus jurs dealing with his own' estate.
Business men of ovdinary prudence may, and frequenfly do, select investments
which are more or less of a speculative character ; but it is the duby of a trustee
to confine himself to the class of investments which axe permitted by the trust,
and likewise to aveid all investments of that elass which are attended with
hazard . « . . « In cases where the subject of the sceurity derives its value
from buildings erected on the land, or its use for trade purposes, the margin
[demanded of a trustee advancing money on mortgage] ought nob to be less
than one balfi T do not think thess have been laid down as hard and fast limits
up to which trustees will be invariably eafe . ... In cases where the
subjet of the seeurity ave exclusively or mainly used for the pnrposes of trade,
no prodent investor ean Lo in a position to judge of the amount of margin

(1) (1865) 34 Beav. p. 412. . % (1887) 12 App. Cas. 727 at p, 783,
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neeassary to make a loan for o term of yoars reasonably secure, until he has 1966,
sseertained not only their present market price, but their intrinsic value, apart
from those trading considerations which give them & speculutive and it may
be a tempoviry value
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If the proposed change of investment were sanctioned upwards
of 12 out of the miror’s 14 lacs would he invested directly or
indirectly in house property, the greater part of it without any
margin for eontingeneies. I do not think there is any necessity -
for this. The duty of guardians is primarily to preserve, not to
add to the property of the minor,

The application is therefore vejected.

Application rejected.

Attorneys for the applicant i Messrs, Payne § Co.

W, L. W,

APPELLATE CIVIL.

Before Sir Lawrence Jenlins, K.C.LE., Chief Justice, and Mr.
Juslice Beaman. )
KRISHNABAI xom JANARDAN SUNDUR THAKUR {oR16INAL PLAINTIFF),

APPELLANT, ». MANOHAR SUNDURRAO (orrervar DeFENDANT,
RESPONDENT.*
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Ciril Procedure Code (Aet XIV of 1882), section 401—Applicaiion to file a
suit in formh pauperis—* Other than kis nccessary wearing apparel and the
sulject-matter of the suit "—~Construstion,

The applicant applied for leave lo file a suit {n formd pauperis alleging thut
after her hushand’s death, her husband's brother possessed himself of hLer pro-
perty iocluding the ornaments that she ordinarily was acenstomed to wear.
She sued to vecover these ornaments. The Subordinate Judge rejected her
applieation on the ground that she must have had these ormments which she
had been accustomed to wear,

Held, thut the Subordinate Judge had failed to perceive that the peint he
had to consider was whether the applicant at the time at whieh the application
wag made, was possessed of sufficient means to emble her to pay the fees
preseribed by law for the plaint,

* Civil Application Fo. 36 of 1906,
B 1040—3



