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FULL BENCH.

APPELLATE CIVIL.

Before M Justice Russell, Chief Justice (Acting), Mi. Justice Chandavarkar,
MMy, Justice Heaton and Mr, Justice Knight,

FATMABIBI AYAT, BADRUDIN axp oTHERS (ORIGINAL DEFENDANTS)
APPRLLANTS, 2 GANESH BATLAL JOGLEKAR (oniciNaL Pramors),
RESPONDENT.*

Delilihan  Agriculturists Relief det (XVII of 1579), sertions 12, 13 end
71At—dApplication of the scetions to a swit iastituted before the Aot
came énto forse in o particpler District—Retrospective cffcet—Taking an
assannt Letweon partioz

¥ Pirst Appeal No. 76 of 1306,
- Sections 12, 13 and 71A of the Dekkhan Agrieulpurists’ Relief Acg (XVID of
1879} are a3 follows ¢ —

12, Histary of fransactions with agrivulinrist-debfors fo be investigated.~In
any sait of the deseription mentionedin section 3, elause (@), in which the _defendzmt
or any one of the defendants is an agriculturist,

and in any snit of the descriptions mentioned in section 8, clanse (y) or clause fz),

the court, if the awmount of the creditor’s claim is disputed, shall examine both the
plaintiff and the defendant as witnesees, unless, for rcasons to be recorded hyitin
writing, it deems it nunecessary o to do, and shall enquire into the Listory and merits
of the case, from the commencenient of the trausactions between the parties and the
persens (if any) through whem they elaim, out of which tle suit has avisen, first with
& view to ascertaining whethey there is any defence to the suit on the ground of
frand, mistake, accidunt, nndus influence or ctherwise, and, secondly, with a view to ‘
taking an account betwoen such partiss in mancer hercinafter provided.

When the amount of the claim is admitted and the Cqurt, for riasons fo be recorded
by it in writing, Delieves that such adinission is true and is made by the debtor with a
full knowledge of his legul rights as against the cvedivor, the Courb shall not be
bound o to enqguire, but may de so if it thinks fit,

In other eases in which the amouny of the claim is admitted the Oourt shall be
bound fo enquire as aforesaid,

Heetion 9, clanse fivst, of Bombay Regulation V' of 1827,1s repealed so far as
regards any suit to which this section applies.

Nothing herein contained shall affect the rights of the p:u‘txes to reguire that any
metter in differonce hetween them be roferred to arbitration.

3. Mode of faking account—~When the Court enqnires into the history and
merits of 5 ease nnler section 12, it shalle .

Fotwithstanding any agreewent between the parties or the persons (if any) through
Whom they claim, 83 to allowing comporfid interest or sebting off the profits of the
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Seetions 15 add TIA of the Delkhan Aurieulturisis’ Relief Act (XVII of

18791 have no retrospective effect,  Seciien 12 of the Actis retrospective enly
s far as it regulates provedure. That pars of the section which relates
to taking an aecount between the parties is not retrospective.

mortzaged property without an aeconnt in Henof interest, or otherwise determining
the manner of taking the account,

and notwithstanding any statemout or sbtlement of account, or any cobtract prvs
portiug to close previous denlings and create a new obligation,

epen the aeeounts bebwesn the parties from the commencement of the transactions
and ake that acconnt weeording to the following rules {that is to say) -

{z) moparate accouuts of principal and interest shall be taken :

(2} in the sccount of principal there shall be debited to the debtor such money
as may from time to time have heen actually received by him or on bis account
from the ereditor, and the price of goods, if any, sold to him by the creditor as
part of the transgetions :

{¢} in the account of principal there shall not be Jebited to the debtor any
money which e may have agreed to pay in contravention of section 257A of the
Code of Civil Procedure :

{d) in the account of principal there shall not be debited fo the debtor any
acenmulated intercst which has been converted into principal at any statement
or settlement of account or by any contract made in the course of the fransactions,
nuless the Court, for reasons to be recorded by it in writing, deems such debit to
Dbe reasonable :

(e} in the account of interest there shall be debited to the debtor, monthly,
simple interest on the balanee of prineipl for the time being outstmdmg at the
rate allowed by the Court as hereinaficr provided =

{7 all money paid by oron acconnt of the debtor to the creditor or on bis
account, and all profits, service or other advantages of every description, received
by the craditor in the eourse of the trausactions {estimated, if necessary, af such
money value as the Comrt iu its diserction, or with the aid of arbitrators appointed
by it, may determine], shall be credited first in the account of interest ; and, when
any payment is more than sufficient to discharge the balance of interest dus at the
time it is made, the residne of such payment shall be credited to the debfor in the
accomnt of prineipal:

{y} the accounts of prineipal and interestshall he made wp to the date of institut-
ing the suit, and the aggregate of the balances (if any) appearing due on both
such acconnts against the debtor on thab date shall be deemed to be the smount
“due ab that dute, except when the balance appearing due on interest necouut
exceeds that appearing due on the principal aecount, in which case double the
latter balance ghall be deemed to be the amount then due,

T18. Rafeof inferest allowable on tu¥ing an accoynt,—In taking an account
ander seetion 18 orin any suit under this Aet where interest is chargeable such
interest shall be awarded at the following rates ;— ‘

{a) the rate, if any, agreed upon between the parties vr the petsons (if any)
through whom they claim, anless saeh rate is deenwd by the Court to be weasone
able s or :
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1907, First appeal from the decision of Gulabdas Laldas, First Class
Traramer | Subordinate Judge of Théna in original suit No. 115 of 1904,
C—.A:“iﬁu The plaintiff instituted the present suit on the 23rd April 1391

in the Court of the First Class Subordinate Judge of Thdna for
the recovery of Rs. 5,577-5-6 incloding compound interest due
under a registered mortgage bond dated tho 27th October 1892,
After the suit was filed the Government of Bombay, on the
15th August 1905, made sections 7, 11—21, 23, Chapters V, VI,
VII and section 71A of the Dekkhan Agriculturists’ Relief Act
(XVII of 1879) applicable to the District of Thdna. ™
Originally the suit was filed against two defendants, and one of
them having died before the serviee of the summons, his legal
representatives were brought on the record and thereupon all the
defendants filed their written statement on the 13th Septem-
ber 1905 contending ¢nfer alia that the history of past dealings
_between the parties should be inquired into on the lines laid
down in section 13 of the Dekkhan Agriculturists’ Relief Aet,
that the vate of inberest should be fixed as provided in that
section and that the amount that might be found due to the
plaintiff be made payable by annual instalments of Rs. 250 each,
The Subordinate Judge held that the defendants were not
entitled to the benetit of the provisions of sections 12 and 18 of
the Dekkhan Agriculturists’ Relief Ack cven though the suit
was instituted prior to and was pending on the date of the
extension of the sections to the Thana District and that he was
not competent to disturh the rate of interest and the mode of
caleulating it st;ip'uhited for between the parties. He therefore
made the awount claimed payable in eight equal instalments.
His veasons were as follows (—
While it ig coutendod on defendants’ behalf on the ground that the deferces
was filed while the provisions of the Dekkban Agrienlturists’ Relief Act were in
operation, that the defendants ave sompetent to claim the beneficent provisions

(%} if sneh rate is deemed by the Court to Lo unreasonable, or if no rate was
agveed wpou, or, when any agreement Lebween the patties or the persons (if any)
through whom they clatw, to set off profits againss interest and assessment and |

. similar charges withoub an account, has been set aside by the Court, sush rate as
1he Court wiay deem veasouable. “ k

{1} Notification No. 41&4,'Bomb¢zy Goverimment Gazette, Parl I, page 1038,
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of seetions 1 and 15, it is wrged on bebalf of the plaintiff that the suit having
hean eonlnencal prive to the introduction of the special rules, ke is entitled to
hawe a decision on if aecording to the law in force on the date of its Institution

The general rule is that o repealad stetute cannot be acted on after it is
rapaaled, but us provided in section & of the General Clanses Act, 1868, all
wattors that have faken plase under it bofore its repeal remain valid.

Bul a now onler of a Cowrt, uob ancillary or provisional but directing &
further substantive stop lu the exesution of a decree, is a new procecding which
ghonld be wovernad by the law in foree when the order is made and uot by tho
Taw which it repaals (8 Bom,, 340, Shivram v, Kondila)

This ruling is relied on by tha learned pleader for the defendants, bub a
eareful perasal of the whole ducision and a study of the eircumstances on which
the raling was given, show that what is laid down in it is that a proceeding
having 22m begun wnler one state of law should be governed throughout by
the law then in fores mﬂixur‘l\}, and that as 1o & matter of procedwre a new
statute may bs appliel to the stuges of a litigation subsequent to its coming
inte force. No doubt legislature may give a retroactive operation even to s

law affecting substantive rights and rights of action, but the intention to .

exercise such an extraordinary prerogative has of necessity to he expressed in
unambiguous aud unequivoeal langnage,

There i3 nothing iu sections 12 and 15 or in the Government notifieation
extending their operation to Thina to show that they or any of the other
sections applied should have retrospective effect or apply to pending suits, and
the suit of the plaintift having been bogun prior to the 17t¢h of Angust 1605,
he had, so to say, a right vested in him to have it devided aceording to the law
in force then, excapt perhaps on matters ou which any of the extended provi-
sions had been inlwrently given retroactive force.

This seems £0 have been the principla adopted by the Lmnbay High Court
in Surypaji v Dekarain, L Lo R 4 Bowm, 358, in which it is held that “the
provisions of sections 11 and 12 of the Dakkhan Agrieulturists’ Rolief At
(X VIL of 1871 are applicable to suits instituted upon and after the 1st Novem-
ber 1379,” and remarked in the judgmens *that seetions 12 and 13 of Act
XVIT of 1879 wre applicable only to svits institnted upon or after the Lst
Novembor 1879 as 1t is not probabls that iu suits instituted befors that time
in those pacts of the Delkhan in which Act XVIL of 1879 is in foree one mode
of trial shonld he alopte] in Conets withiu whose jurisliction the defendants

regiden ...

A changa in the law doss not generally atlact auy praceeding bepun when it
comes into force, I, To B 11 Bom., 469, It is provided by Act I of 1868 that
a chauge In the low shall not generally atfect any proceeding beguu when i
comes into forez and this priuciple was applied in the case of Rafwrsi
Kalignji, 2 Bow. 148 ; a change of status or legal capasity generally operatboes
at oneo whon it cither extingnishes, enlavgls, diminishes or varies the extent
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1y which o party may cluim the aid or protection of o Cowrt (see iLi?), 1t is
obvions that there hss been no change of stabus in any of the parties since the
commencement of the litigation, and as the provisions of sections 12 and 18 of
the extended Act are not those of procedure, purs and simple, but are evidently
prejudicial to the substantive rights and vested competency o claim priucipal
and interest according to the terms of the agreement between biw and hiz
debtors, I cannot bring the litigation uader their operation.

Tt is for the sume reasons that 1 think that T am not compstent to reduve.
or modify the stipulation as to the rate of interest and the mode of its
caleulation «11 the principle of annual rests.

The fovegoing considerations do not, however, probibit my applying the
provizions of Avbicle 198 of the Aeb to the suit and exercising the diserction
vested in the Court by it £ male the amount payable in instalments inas-
1ueh as the section is expressly given « retrospestive foree and lays down
that “the Conrt may in ibs dizeretion, in passing a ducree for redemption,
foreclosure or sale in any suit of the descriptions muentiomed in seetion 3,
clanse {y; or clansa (z), or in the course of any procecdivys under a decres for
redemption, foreclosira ov sale passed in any such suit, whether hefore ov
«after this act eoutes into fovee, dircet that any amount payable by the mort-
gngm‘ nader that docrec shall be payable in such instalments...........”
Ordinarily it is not conipetent to & Court in & suib on the foot of a deed of
morbgave 1o decree payment in instalments and the section oontains nothing
vegurding the Caurt’s power in regard to suibs instibuted prior to the intro-
duction of the Act but not converted into decrees till after the Act has become
a statutory law of theland, Tt world, however, be anomalous to construe the
seetion as exeluding pending suits because the Legislature have made its
provisions expressly rebrospective and given discretion to the” Court in vegard
to decrees in mortgage suits passed even helore the coming into force of the
Act, and it does not stand to reason to say that & Court eannot decree instals
ments in a case ab the time of giving a decres Lut ean do s0 oun the very
next day wfter ib has Dbeen passed. T am thercfore of opiufon that the
defendants ave within their vights to pray for and obfain the fueility of
making payment in veasinable insialments.

The defendants having appealed the appeal was heard by
Chandavarkar and Heaton, JJ., who, on the 15th July 1907,

veferred the question involved in the appeal for the eonsideration
of a Fall Bench in the following terms :—

CHANDAVARKAR, J. :~Having regard to the apparent conflict
between the decisions of this Court in  Pannalel v. Kalu™, and
the decision in Suryaji v Pukaram®, and the general importance

@ (19053 8 Bow, L. T 798, @ (1350) 4 Bom. 558,
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of the questibn arising, we think that the following question’
ought to be referred to the Full Bench ;—

Whether sections 12,13 and 71A of ths Deklchan Agrieul-
turists’ Relief Act apply to suits institubed before that Act
game into force in the particular district in which that suib
was instituted.

Tha guestion was argaed before the Full Bench conapusel of
Russell, C. J. {Acting), Chandavarkar, Heaton and Knight, JJ.

B. F. Tidwans, for the appellants (lefendants) :—The reference
to the Full Bench wuas made owing to the apparent conflict
hetween Suiyaji v. Tukeran' and Panealal vo Kalu, Therew
fore it 3s imporiant to note in what vespect they agree. In the
latter case it was held that seetion 12 of the Dekkhan Agrieul-
turists’ Relief Act, so fav as it akes it obligatory on the Court
to make an inquiry into the history and werits of the past
dealings hetween the parties, was purely a matier of procedure.
In the foriner case also 15 was recognized thab sections 12 and 13
deal with the “mods of trial ™ or procedure. It is a general
prineiple of law that altevations in prosedure ave always rvetro-
speetive unless there s sows indieation to the contrary.

In Swipajl vo Tukaram™ it was held that there was such a
veason and so sections 12 and 13 were held to he not applicable
to pending suits. It was said that a defendant could only claim
the benefis of section 12 when he was sued in a Court within the
limits of whose jurisdiction he redided, and as before the intro-
ductlon of the Act an agriculburist could be sued in cases of
money claims in the Court within the limits of whose jurisdie-
tion the cause of uction arose, he could not there get the advan-
tage of the new procedure. This it was thought would be un
anomaly and so the provisions were held to be not apyflicabh} o
pending suits.  We submib that this was not & good reason. In
the first place suits for vedemption by an agriculturist must
necessarily be brought where the mortgaged property is situated,
that is, generally where the agriculburist resides. So even
assuming the reaconing to be correet, it was only a few agria
culturists that would got the relief, but that certainly was no

(2 (1880 4 Bom, 735, £) 11906 8 Bonr. L. Tb 593,°
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reason for denying it to the majority. As a matter of fact there
really could be no anomaly. For under sections 22 to 25 of the
Civil Procedure Code an agriculturist could get a suit transferred
to the Court within whose jurisdiction he resided.

The Dekkhan Agriculturists’ Relief Act never aimed at intyo-
ducing uniformity of procedure. By the amendment of 1835
power was given to the Local Government to extend the Aci
wholly or partially to any district or part of a district and
thereby it was made clear that the relief of indebted agricul-
turists was the ohject of the Act and not the introduction of
uniformity of procedure as regards all agrieulturists,

[CHANDAVARKAR, J.:—The sections in question do not mevely
affect procedure ; they affect rights, therefore they cannot have
retrospective effect. Javanmal Jitwal v. MultabaiV, In the
matter of the petition of Ratansi Kalianji®,)

= The direction to make an inguiry into the history and merits
of the past dealings is at any rate a matter of procedure. Such
inquiry is to be made, first, with a view to ascertain whether
there isany defence to the suit on the ground of fraud, etc., and,
seeondly, with a view to take an account,

[KxicET, J~The taking of accounts may be a matter of
procedure, but the enforcing ot accounts is not procedure.]

On making the inquiry if the Court finds that the transaction
is unconscionable, then it can exercise its inherent equitable
jurisdiction to give relief. Sections 13 and 71A of the Act
merely preseribe the mode in which that velief should be granted,
They indicate how the amount of the principal and interest
should be ealculated,

The purpose for which the Act was passed will have to be
taken into consideration in determining the question whether
these sections apply to pending suits or not. The Act was passed
after the agrarian riots in the Delckhan and it aims at giving
relief to indebted agriculturists. It is not that every degree of
indebtedness requires relief, but sometimes the indebtedness may
rise to such an extent that there may be a feeling of helplessness

1) (1890) 14 Bom. 516, ' (1877} 2 Eom. 148 at . 196,
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and despaiy and it is in such cases thab the Act was meant to
afford relief.

D. A, Khare, for the rmpo‘ldevt (plaintiff ) i—Section 12 of the

Dekkhan Agriculturists’ Reliel Act dirvects inquiry into the
history and merits ui:' a case wﬂ:h a two-fold object : first, to
ascertain whether there is any defence to the suit on the ground

of fraud, mistake, &cwwlcnf" undue influence or otherwize, and
zecondly, with a view to take an account Dbetween the parties
It thus deals with mixzed questions of procedure and rights.
therefore it should not be given retrospective etfect, The seeticn
mixes procedure and rights so inextricably that it is not possible
to separate the one from the other and to give retrospective
effect to it.

If retrospective effect is given to the first part of the sectiun,
then it will beeome obligabory upon the Court to inquire into
the history of the case from the commencement cven in thrse
cases where neither Lr;mv.l, ate, 1s alleged or pleaded. The Judge
may ascertain on the pleadings that there is nothing suspicious
in the transaction, and }\,t it the section is given a retrozpective
effect such conmelusion will nob save him from going into the

history of the transactions from the very beginuning and thus.

entering upou a search hound to be fraitless,
Under the principle enunclaved in Jivanical Jitial v. 3ukta-

BV, vetrospective effect shonld not be given to sections 12, 13
and T1A of the Act.

Wherever the Act weant that a particular provision of it
should Linve retros p%m ¢ effeet, 1t has said so in distinet terms:
see scerions 20, 22 and 30,

Prr Cuprait~The question submitted for our decision is
vh@thwr sections 12, 15, and 71A of the Dekkhan Agriculturists’
Relief Ach apply to suits institated before that Act came inio
foree in the pacticular district in which the saits are instituted.

We are of opinion that sections 13 and 71A have ne such
application, and that section 12 wust be allowed retrospective
effect ouly in so far as it regulates the procedure of the Court.

2 (1) (1890) 13 Pom. 5106,
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To ohviate the possibility of misunderstandiog, we add that in
this view of the law it appears to ns advisable to specify the last
siztecn words of the main pavagraph of the gecti(;u) “ and,
sacondly, with a view to taking an account between such parties
in manner hereinafter provided,” as the particular passage to
which reivospestive effest must be denied. '

Tn this connection w2 invite attention to the recent ruling of o
Trivision Beneh of this Court in Panselsl v, Kele® which we
read as indicating a similar construetion of the law,

Order accordingly,
[EP T

{1 (1095) § Pom, LR
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