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OllIGINAL CIVIL.

Dejoi'c Mr. Justice Batchelor.

1905.- The ADYOOATE GENERAL of BOMBAY, Flai.vtiff, «. ADAMJI
Ociohcr li. a.'AHOMEDALLI aup anotheu, Dei'eh'dants.''"

Advoaaie General— •Affi.dcmit o f documents hy order  ̂ o f  the Trothonotm'y 
against Adwcd-te Oeneral—Tower o f the Court—Prerogative o f  tlic Groivn 
'— Practue—High Court Rule 80a—‘ GivU Frocedure Code, section 129.

The posilioii of tlie Advocate General in India correspoiids by statutory 
enaetmoiV-s to tlio position held by tbo Attorney General in England and there 
is ample authority for tlxa view tliat generally spoalting the Attorney General 
is not called npon to make discovery on oatb. Au order by tiie Protbonotary 
calling npon tbo Advocate General to sbow cause wliy a suit instituted by him 
sbould not bo dismissed fo r  want o f  prosecution is not one which is within the 
iui'isdicticn o f  the Prothonotary to make.

S ummons in Chambers.
The Attorneys for the 1st defendant served the Attorneys for 

the plaintiff with an order signed by the Prothonotary for an 
affidavit of documents. The plaintiff^s Attorneys accordingly 
furnished the Advocate General with a draft affidavit of docu
ments for his approval. Tiie Advocate General declined to 
approve it on the ground that it was not tlie practice for the 
Advocate General to make such affidavits, but he stated that 
there was no objection to the relators by whom he was put in 
motion making such affidavit as the defendants desired.

The Attorneys for the J st defendant, thereupon, took out a 
summons calling npon the Advocate General to show cause why 
the suit should not be dismissed for want of prosecution. 

Balidthirji in support of summons.
Scot(, Advocate General, shf'wed cause.

Discovery on oath cannot be obtained from the Attorney- 
General: Pfioleau Y. United States  ̂ ana Andrew Johison^^ .̂ Nor 
can discovery be compelled from the Crown ; Attorney- General v. 
Newcadh-upon-Tijm. Gorporaiirti^-K The same points are dealt 
w ith in  X m -o n  discovery^ Chapter IV, page 91̂  and DanielVs 
Chancery Practice, 6th Ed.j pp. 158, 1S12« A  charity suit filed

*  S u i t  JJo. 1 2 5  o f  1903. 
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by the Advocate General is filed for the Gi-owa*. Vaiiidl's 
Cltancery Praciice, pp. 48, 49j, 157 cf, 53̂  George III, e. 155  ̂see. l l l j  
Ilbert on Government of India, p. 255, see. 109. For fclie Grown 
to be bound by an Act it must be expressly intimated. See The 
Secretary of State fo r  India v. MathurMav^'^, The order made in 
the case by the Prothonotary is not made either under the Code 
or under the Rules of the High Court. The defendant is to blame 
for asking such an order of the Prothonotary. Even if this order 
is covered by High Court Rules 75(/) and 80{ti) it was not 
obtained with the written consent of the parties concerned and 
is therefore invalid. This consent is requisite under the rules as 
otherwise the Prothonotary has no jurisdiction to act judicially,

Quasi'judicial acts may be delegated : Civil Procedure Code, 
section 637 ; these are acts which the Code requires to be done 
by a Judge. The High Courtis powers to make rules under the 
Letters Patent to regulate its own procedure as regards its original 
civil jurisdiction cannot affect the prerogatives of the Crown.

The making of an order for discovery on affidavit of 
documents falls under section 129 of the Code and may be made 
through the Court on ly ; and under High Court Poule 153 can 
only be made by the Court as Judge^ this rule not being one of 
those mentioned in Rule 80 (a) under which applications are to 
be made to the Prothonotary.

In any event the granting of such discovery is a matter of 
judicial discretion and not a matter of course* Clearly the 
present case is not one in which the Court would exercise such 
discretion for the practice is to offer such inspection as is neces
sary and this has been done.

B a t c h e l o r  ̂ J. This is a ease of a Chamber order whicH 
has been issued by the Prothonotary calling upon the Advocate 
General as plaintiff in Suit No. 125 of 1905 to show cause why 
this suit should not be dismissed for want of prosecution.

Unquestionably this is rather a strong order and in my opinion 
under section 80 (a) of the High Court Rules it is nob an order 
which was within the jurisdiction of the Prothonotary, Admit*' 
tedly there was no consent of the Advocate General to that
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1905. orderj and when reference is made to the applications which 
under rule 80 {a) require consent before the Prothonotary has 
jurisdiction, it will, I  think, be recognised that this application 
is at least oil as high a footing as those mentioned in the rule.

Then it is not, I understand^ denied that the position of the 
Advocate General here corresponds by statutory enactments to 
the position held by the Attorney General in England, and there 
is ample authority for the view that in general the Attorney 
General is not called upon to make discovery upon oath. It is 
relevant to add  ̂ as the Advocate General assures me  ̂ that so 
far as he recollects, he has not in the past been called upon to 
make such discovery. I should certainly bo reluctant to 
introduce a practice different from that which obtains in England 
in this matter.

It appears to me that the difficulty has arisen almost entirely 
owing to the form of procedure which the first defendant has 
elected to adopt. It must have been patent to him from the 
first that the Advocate General was suing at the instance of 
relators, and the Advocate General has from the first been willing 
that the relators should make afiidavits concerning the one 
relevant document in their possession, that is to say, the Will of 
Piroo Dossa, which is referred to in the annexure to the plaint.

The order must be discharged with costs as against the 
Advocate General.

As against the second defendant, the fact is that he has now 
filed his affidavit ofklocuments^ but as he did not do so until after 
this order was taken out, I think that the first defendant is 
entitled to his costs as against him.

Counsel certified as between plaintiff and first defendant.
I  should add that I do not desire by this judgment to curtail 

the powers which the Prothonotary has hitherto exercised under 
Rule 80 (a). Here the case was a special one ov/ing to the 
Advocate General being the plaintiff.

Summons dismissed and order discharged.

Attorneys for the Plaintiff Kang a and FatclL
Attorneys for the Defendants -.— Mr. K . D. SliroQ,

W. L. W.


