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the Statute for a further purpose, as that of giving judgment,
yot cannot now have it Yale, J., says “the repealed Statute is,
with regard to any further operation, as if it had never existed.
It gave a form of proceeding which has been followed in this
indictment ; and the defendants were not liable except under
the Statute. Between the indictment and the judgment this
Statuteis repealed. To say that the proceedings may nevertheless
Do followed up contravenes the sense of the word ¢ repeal *,”
Under these circumstances it is not necessary to decide the
question raised in the second ground of the rule herein.
We are of opinion therctore that the decree of the Mimlatddr
was wrong and must be reversed with costs.
Rule made absolule,
G. B, B,
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Befors M. Justive Russell, Aeting Chief Justice, und M. Justice Heaton,

BHAGABAIL, wure or BIHARILAL MARWADY (orreivan DevrNpaxt),
Aprproany, v. NARAYAN GOPAL (orreryat Prarytirr), Ruspoxpest,
axp NARAYAN GOPAL (orreivsn  Pramnvier), ArveELtane, o
BHAGABAT, wire oF BIHARILAL MARWADL®

Civik Procedure Uode (det XTIV of 188:2), scelion 257 A—Contract Aet (IX of
1579, sectivns 4, clause (9), 23 and 2i—Mortgage-bond—Considerution
ade up of seocral ftems —Deocevebul delt one of the items—Sanction of the
Uourt not obigiied—Effect on the bond.

N. G. sued to redeow o mortgage. The cousideration: for the mortgage
consisted infer alie of an wmount dwo under a deeree. The deeree did not
provide for interest, wheveas intevest was chargeable on the deerctal amouut
fwluded in the mortgage. The lower appellate Comrt Leld that as the agrec-
mext had not heen sanctioned under section 257A of the Clivil Procedure Code
{Act XIV of 1882) the whole mortgage hond was void, .

1eldt, wversing the decroc of the lower Court, that though ¢he provision in
the mortgare hond regardingthe decretal amount could not he enforeed, the
remaining proisions were good and enforeeable ab law.

*voss Second Appels Nos, 361 and 373 of 1906,
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Cross second appeals from the decision of X, M. Pratt,
Disteict Judge of Khandesh, veversing the decree of R. B.
Chitale, Subordinate Judge of Yédval.

The plaintiff sued to redeem three fields which were mortgaged
to the defendant under a vegistered mortgage-deed, dated the
13th March 1828, The mortgage was a usufructuary one and
the consideration of it, namely, Rs. 2,300, was made up as
follows gmm

Ra, a. p
443 13 9 due undera decree obtained by the defendant
in vespect of the airearsof an instalment-

bond,
294 0 0 duc on the said instalment-bond.
384 i 0 horvowed to pay off a decretal debt duc to
another person,
874 0 0 horrowed to pay off a creditor,
25 0 0 horrowed to purchase the stamp paper on

which the mortgage-hond was written.

170 0 0 borrowed to pay off a creditor.
0 2 .3 taken in cash.

2500 0 0

The plaint alleged that, as the consideration of the bond
ineluded a decretal debt for which the sanction of the Court was
not ohtained, the bond was void and that the defendant was
asked to give up possession of the property on receipt of what«
ever might be found due to him, but he refused to do so, henee
the suit. ’

The defendant replied that Rs, 8,582-2-0 with further intevest
were due to him under the bond.

The Subordinate Judge found that the mortgage-bond was '

void so far as the decretal amount of Rs. 443-13-9 was concerned
and passed a decree directing the plaintiff to redeem the
mortgaged property on payment of Rs. 3,287-3-0 to the defend-
ant within one year from the date &f the decrec,
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On appeal by the plaintiff the District Judge found that the
mortgage-bond was void. He therefore dismissed the suit
with costs,

The parties preferred cross second appeals ; thab preferred hy
the defendant was Sccond Appeal No. 381 of 1903 and that
preferred by the plaintifi' was Second Appeal No. 373 of 1308,

Second Appeal No, 361 of 1906,

Diwit, Dhangishak ord Sundardas, D. A. Khare and V. 7,
Ranude appeared for the appellant (defendant).

N, M. Saimarth appeared for the respondent (plaintiff}.
Second A ppeal No. 575 of 1906,

N. 3, Sawmarth with A0, V. Bhat appeared for the appellant
(plaintiff).

D. A, Kkare appeared for the respondent (defendant).

The following authorities weve referred to during argu-
ments:—Civil Proeedure Code, section 257 A ; Contract Act, sections
23, 24, 27,28 ; Ruichand HMolithand v. Navan Bhikha®, Daviatsing
v, Pandn™®, Govind Kyiskna v, Sakharam Navayan®, Heera Nena v.
Postonjih, Tukaraw v. dnantbhat™®, Bhagehand v. Rodhakisan®,
Dhanranr Ragho v. Ganpat Sadashiv'™, Dark of DBengal v,
Fyabloy Gangji®.

Russern, Ag. C. J. ;—In this suit Narayan Gopal sued
Bhagabai, wife of Biharilal, to redeem the property in dispute
from the defendant on payment of whatever might be found due
after accounts were taken by setting off profits against the interest.

The plaintiff stated that part of the consideration, wiz,
R, 443-12-9, having been decreed, but the leave of the Court not
having been obtained, so much of the mortgage-hond was void.

The Subordinate Judge directed redemption on payment of a
eertain s,

() (1924) 23 Bom, 310, () (19730) 25 Bom, 232,
(2} (1884) 9 Ram. 176, (6) (1903) 28 Bom. G2,
(3) {1904) 23 Bom. 383, 7 (1902) 27 Bom, 96.

4) (1898) 22 Bom. 693, (8) (18‘.)15 16 Dom. 618,
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The lower appellate Court, however, reversed his decree and
isinissed the plaintiff’s suit with costs throughout upon the

ground that the mortgage in question was void.

Twoappeals were iled against that decree, one, viz., 361 of 1996,
by the defendant, on the ground (iwfer alie) that the mortgage
was not void ; the other, No. 372 of 1406, by the plaintiff, on the
ground that the 11101‘tgu;;z—:4boufi having been held to he void le
onghb to have been put in possession of the property.

First, as to defendant’s Appeal 361 of 1905, The mortgages
bond in question hears date che 13th March 1898, The following
is an abstraet of it tw

The debtor passes this possessory mortgage-deed to the creditor,
The debtor owes the following debis to the creditor te
(1) Rs 443-12-9 overdue in instalment under an instalment-bond
of the Samvat 1049, for which the ereditor filed a snit auainst the
debtor in the YVival Court, No. 570 of 1926, and gota decree ;
(2) Rs. 284 the remaining instalments due on the suid bond ;
(3) Rs. 884 borrowed to pay off decretal debt to another person in
respect of which Darkiast 231 of 1896 had been tiled ; (1) Rs 874
borrowed to pay off ancther decretal debbs under Darklass 1520
of 1899; (5) Rs. 25 for purchasing the staiap for the present deed ;
(63 Bs. 179 to be paid to Ghanasham Khushaldas ; (7) e, 0-2-8
taken in cash this duy: total Rs, 2,500, as to which interest
apreed is Re 1 per month. Paywment of the aforesaid amsunt
and interest to be made on the Ist Mdgh Shud, Fasli 1308, In
defanlt intevest to be paid as above. In consideration of the
-above sum wortgave with possession of the immoveable property
deseribed.  From the date of the wortuage, property to bein
possession of the ereditor. If default in paywment be wadi- the
propersy to be sold and sale proceeds eredited in debtor’s favour.
If sale proceeds insufBcienr, the debtor to pay balance personally.
Profits vealized from the fields to be utilized tirst in redrerion of
intevest and the balance that may remain to be credited in
reduction of the principal,

The lower appellate Court held that, inasmuch as the said
decree for Rs 443-12-9 had not been sanctioned under section 257 A
of the Civil Procedure Code, the whole mortgage was void,
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Sectinn 257 A of the Civil Procednre Code Is as follows 1 —

# Pyepy agreement o give time for the satisfaction of 2 judgraent-debi shall
bo void unless it is inade for eonsideration and with the sanction of the Conr
which passed the decrse, and snch Comyt deewns ihe consideration o he under
fthe civcamstances reasonable. )

Every agreement for the satisfaction of a judgment-debt, which provides foy
the payment, directly ov indircetly, of any sum in excess of the sum due or f4
acerue due undee ihe decrce, shall he void nnless it is nade with the Uil
sanction.

Auy sum paid fu eoniraveniion of the provisious of this section shail Lo
applied to the satisfaction of the judgment-debi : and the surplus, if any, shall
he recoverable by the judgment-dobtor.”

In my opinion the section provides for two distinet mabters :
fixst, © every agreement to give time for satisfaction of a
judgment-debt shall be void unless it is made for consideration
and with the sanction of a Court,” ete. ; and secondly, ¢ every
agreement for the satisfaction of a judgment-debt, which provides
for the payment, directly ov indirectly, of any sum in execess of
the sum due or to accrue due under the decree, shall be void
unless it is made with the like sanction.”

In the present case, I do not think that the agreement can in
any view of i be consirued as giving time for the satisfaction of
a judgment-debt, and in fact this was conceded in the arguments
before us, To my mind it is plain that the parties to this
document intended not to suspend the rightto executs the decree
but to put an end to the remedy on the decree and substitute the
mortgage-bond.  If this be so, then the first part of section 257/
does not apply to the case: Tuleram v, Anantbhat @,

Then the question is: Doesit fall within the second part of the
section ?

It is impossible to say that this mortgage-bond is not
an agreement for the satisfaction of a judgment-debt.

The decree, it is admitted, did nob provide for interest, The
mortgage-bond, however, does provide for interest on the
decretal amount, and, therefore, provides for the payment -of a.
sum in excess of the sum due under the deeree, and to this extent

.
N Al " o3 )
(M (1900) 258 Boun 252,
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the mortgage-bond is void.  Bub is it wholly veid or ouly veid
qua the decretal amount and the interest thereon ?

“ 4 contract void du itiself eawn have wo valid Lepinining® 7
Chelmsford, L. C., in Oakes v. Turquand O,
Seetion 24 of the Contract Act says: « If any part of a single
gousideration for one or more objects, or any one or any part
of any oue of several considerations for a single object, is
unlawful, the agreement is void.” And by seetion 23 ib is
provided: « The consideration or ohject of an agreement is
Iawful, unless it is forbidden by law or is of such a nature that,
it peritted, it would defeat the provisions of any Jaw. In cach
of these cases the consideration or object of an agreement is said
to be unlawtul. BEvery agreswent of which the object or
consideration is unlawful is void/” For it must be remembered
that it is well settled that if several distinet promises are made
for one and the same lawiul consideration, and one or more of
thewn be such as the law will not enforce, that will not of itself
prevent the vest frowm being enforceable, The test is whether a
distinet consideration which is wholly lawful can be found for
the promise called in guestion. *¢ The general ruleis that, where
you cannot sever the illegal from the legal part of a covenant,
the contract is altogether void ; but, where you can sever them,
whether the illegality be created by statute or by the common law,
you may reject the bad part and retain the good ¥ : per Willes, J .,
in Pickering v. Iifracombe Raitway Cot®

Section 257A, 1t must be remembered, does not make the
asgreements therein illegal, in the sense of prohibited by law., It
vnly prevents such agrecments being enforced in a Court of law :
see Bunk of' Bengal v. Fyabhoy Geanyjitd

Now, it appears to mo thab looking at the terms of the bond,
set out above, theve ave several and distinet promises wmade for
cue and the same lawful consideration; and if the law will net
enfuree the prowise us to the Rs, 443-12-8 and interest thereon,
still it ean and wiil enforee the promises for payment of the other
sums therein mentioned.

# These words aro not initalics in the original judgment from which the passags
iz quoted, [K&.J :

() (1867, L, W2 H, L. 825 ot p, 346, () (1868) L. R, 3C. P, 235 b p. 260,

’ (8) (1841) 16 Bowe, 618, '
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This being su, 15 appears to we that so much of the worfunges
bound is good and enforceable by law and, therefore, the decree
of the lower »ppellate Court must be reversed.

The plaintif’s Cross Appeal No. 378 of 1906 must be dismissed.

The case mu~t be remanded to the lower appellate Court to
take the proper accounts between the parties upon the basis of
this judgent.

Costs of this appeal and in the Courts below to abide the vesult
of the taking of the account.

Hearox, J. -—The plaintiff owed the defendant a judgment-debt
of Rs. 442.3-0 not bearving intevest, which, with other debts, was
incorporated in a mortgage, the total wortgage-debt being
Rs. 2,500, the whole of which bore interest. It is admitted that
the aoreement to incorporate the judgment-debt in the mortgage-
debt is one for which the sanction of the Court should have
bern obtained (see section 257A, Civil Procedure Code), except
that Mr. Khare, for the mortgagee, contended that no such
sanction would be needed if the mortgage cxtinguished or paid
off the decree as he maintained it did. It was admitted that
the sauction of the Court was not obtained ; and that looking at
the affair as a payment or adjusument of the deeree it should also
have been, but was not, certified to the Court (sce section 258),

The plaintiff has now brought a suit to redeem the mortgage,
The question therefore arises: What effect have sections 257A
and 288 on the mortgage ? The following possible solutions of
the question have been suggested in the course of the arguinent s

(1) That only interest on Rs. 442-9-0 must be excluded in
making up the mortgage amount.

(2) That principal amounting to Rs. 442-9-0 and interest
thereon must he exeluded, '

(3) That nothing at all must be excluded.

(4) That the mortgage-deed is wholly void and inoperative
in law,

The number of decided cases referved to was large, and it was
contended that they arc such as to give support, amongst them,
to cach one of the four sugdested solutions. That being so, it
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will be o gain in time, labour and Jucidiby to eonsider the words
of the written law and refer to the previously decided cases as
sparingly as possible,

It was contended that the mortgage was nob merely intended
to but did extinguish the decretel debt. This it certainly did not
do, for it is admitted that after the mortgage was completed the
mortzagee could have executed the decree. The debtor was
barred, once 90 days had passed (see Article 173A in the
Limitation Act), by the provisions of section 2568 from setting up
the mortgace as satisfaction of the decree. It follows that,
whether the second clause of section 357A does or does not
cover the case of an agreewment extinguishing a judgment-debt, it
does cover the present agreement.

Consequently, the agreement to substitute a mortgage-debt for
the judgment-debt is void; that is, the agreement is not enforceable
by law (see Contract Act, section 2, clause (g)). No Court will
take cognizance of the agreement. This view is correct ab least in
the Courts of this Presidency as will be evident from a perusal
of the Iucid and convineing reasoning of 8ir Charles Farran in the
case of Heera Nema v. Pestonjs,®

Therefore there must be omitted from the prineipal of the
mortgage-debt the sum of Rs.443-13.9, as this sum was included,
though the actual amount of the judgment-debt seems to have
been Rs. 443-9-0.

The next question is whether the agreement was unlawful and,
it so, whether the whole mortgage is void. The Distriet Judge
thinks it is.  Bub ib secms to we he is not right in that view,
“ Jnlawful ” is detined in section £8 of the Contract Act, and,
in my opiniou, the agreement under consideration cannot be
brought within that detinition, Itisnotforbidden by law to make
an agreement to substitute a mortgage for a judgment-debt. If
the sanction of the Court is obtained, the law actually approves

such an agreement, If such sanction is nob obtained, the law -

takes no notiee of it. Nor is the agrecment of such a nature
that if permitted it would defeat the provisions of the law.

Agrecments of this natwsre ave permitted and enforeeable by law
,‘ .

{1} (1898) 22 Bow, 603,
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it sanctioned. There is no other part of the definition of
“ unlawful ”’ which could possibly cover this ecase. A similar
result was arrived at by Sir Charles Sargent in the case of
The Bank of Bengal v, Vyabhoy Gangji,V

For these reasons I hold that the only etfect on the mortause
is that the prineipal mortgage-debt must be taken to be Rs. 2,500
wonus 443-18-9 = Re, 2,056-2-8 and interest allowed on that
sum only. The lower appellate Court has wrongly decided the
matter on a preliminary point.
For these reasons I agree with the order proposed by the
learned Acting Chief Justice.
Deeree reversed and ease sent back.,
G. Ba T

() {1801) 16 Bom, 618,

APPELLATE CIVIL.

Before My, Justice Chanduverkar and My, Justice Heaton.

HARI NARAYAN JOG (onicINAL PLAIRTIFF), APPRLLIART, o VITAL

Hinde law=Mitokshura—2Dayok hum—Suceession—Co-widows’ interest in the
property of their deceased Lusband—Right of assiyning her share—Parti-
tion—Alicuation of her share—Vealid during hop life-tine—Swrvivorship.

1t is the right of each of the” co-widows to enjuy her deceased Lusbands
property by partition frfer se, both mwler the Mitakshara and the Mayukha,
She ean, therefore, ossign hor slawe to wnyene she chooses; and il she has
already obtained her shave hy partition, she cun allenate that share. But in
either cose the sssignment or wlienution cannot take effect o1 have validity
beyond ber Yfe-time. It is good as long ns she lives : and, on her death, her
interest in the property senscs and the share goes to the surviving co-widow v
co-widows as the case may be.

SECOND appeal from the decision of . Freuch, Assistant
Judge of Satara, confirming the decree pussed by 8. N. Sathaye,
Subordinate Judge ut Vita.

"

# Becond Ai)pcal No. 10 of 1908,



