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APPELLATE CIVIL,

Before Uy, Justive Chandavarkar wnd M. Justice Heatoi.

RUKHMINIBAT alics LAKSHMIBAL xom SUBRAYA PAI axp
AWOTHEL (ORIGINAL PrarNrrvrs), Apeeiraxts, v. VENKATESH BAB
PRABHU (origivar DEFENDANY), Resroypuxy,®

Clvil Progedure Cude (det XTIV of 1882), sections 13, 45—~Res jszz’caM——-
Usufructuary mortyage—~Suit for possession of mortyaged property—Ten~
dor of mortgage snoney—Deposit ih Court— Redvmption decree—Second suil
%o recover mesne profits from the date of deposit to the dute of recovery of
possession of mortgaged propevty—Transfer of Proporty Act ( IV of 1882),
seetions 6.2, 83-~Pasition of murtgagee in posscssion aofter the tender or
deposit of mortgagc money.

T 1884 the plaintiffs ¢xecuted o uwsnfructuary morvtgage in favour of the
defendant and placed him in possession of the property, In 1901, the plaintifis
tondered the smount of the principal to tho defendant, bub it was not aceepted.
The plaintiffy in consequence filed o suit, nuder section 62 of the Transfer of
Property Act (IV of 1883), to rceover possession of the mortgaged property,
and atb the same time undor section 83 of the Act deposited the amount of the
prineipal in Court as the amount payable on the mortgage, The Court passed
& decree for possession.

In 1904 the plaintiffs tilod anothsr suit to resover mesne profits from the
defendant from the date of the deposit to the date when le recovered possession
of the mortgagad property from the defendant in execution of the redemption
deeres in the previeus suit. The claim was disallowed on the gromnd of
res judicity,

Hedd, that the plaintiffs having failod to ask for mesue profits in the previous
suit; his present claim was barred either under section 13 or 43 of the Civil
Procedure Clode (Ack XTIV of 1832).

The profits derived by o morteugee after & proper tender mada or after the
amount (dite has been deposited in Court are profits for which Le has to account
to the mortgagor in vivbue of & lability tacked on, so to say, by the statute
o the mortgage conlraet ; and as sueh a claim to them by the morbgagor is one
arlsing from and coumected with his xight to redeem or recover possession of
the property. '

TFyrom the date of the tender or of the deposit, as the case may be, the mort»
uagoe conlinues ns mortgagee but with a statutory liability to account for the
profity reccived by him from that date. He is not then a meve trespasser but a
wmortgageoe still, holding the property as a kind of trustee for the mortgagor and
a% sueh acconntable to the iat,jer for the profits.
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SrcoNd Appeal from the decision of G. D. Madgavkar, District
Judge of Kanara, reversing the deerce passed by L. F. Rego,
Subordinate Judge of Honawar,

Suit to recover o sum of money as mesne profits of certain
lands,

The lands Lelonged originally to one Krishnadas, who mort-
gaged them with possessicn to defendant in 1881. Atter Kri-
slmadas’ death, his widow Bayama sold her equity of redemption
to plaintiff No. 1, who sold two-thirds to plaintiffs Nos. 2 and 8.
The wortgage was usufructuary. ’

The three plaintitls offered the wortgage money to defendant
in 1901. The money was not aceepted. The plaintiffs produced
thie money in Court on the 24th June 1001, under section 83 of
the Transfer of Property Act (IV of 1882), and applied to redeem.
The money was not accepbed by defendant.

The plaintiffs then filed suit No, 838 of 1001 to recover
possession of the lands by redeeming themortgage. The suit was
deereed with costs on the 27th May 1903. On the 1th1 July
1903, the plaintiffs gob possession of the property.

On the 24th Junc 1904 the plaintifls filed the present suit )
recover mesne profits of the lands from the defendant which had
acerued from the 24th June 1901 (the day on which the woney
was deposited) to the 15th July 1903 (the date on which posses-
sion was obtained). ‘

The defendant coutended ¢uder wdia that the suit was barred .
by res judicata.

The Subordinate Judge deereed the plaintitts’ elaim, holding
that it was not bavved by res judscata,

On appeal the District Judge came to a contrary conclusion,
He reversed the deerce und dismissed the suib,  His reasons
were as follows :—

From tho judgment, exhibit 14, and the deoroy, exhibit 13, in suit No. 338
of 1901, it appears that the plaintiff then, as now, claimed future mesno profits
with this difference, that he did not, even then, clainn mesne profits frow 24th
June 1901, when he deposited the mortgage auount in Court but merely
“mesne profits,’ tho exact words {u exhibit 13 heing * the produce of the land’
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and in exhibit 14, ¢ futurc mesne profits.’ No copy of the plaint has been filed
and the exact langnage and date of the plaint eannot, thervefore, be ascortained.
But the words ¢ future’ in exhibit 14 may be taken to show that the plaintiff
did not claim past mesne profits from 24th June 1901, to the date of institution
of shit No. 338 of 1001 ~ 1f so, that portion of the present olaim is vlearly

barred under seotion 13, explanation IT, the latitude allowed, if any, heing

only in respeet of future mesne profits.

The second portion of the present olaim, namely, the mesne profits from the
date of institntion of suit No. 8333 of 190L up to 15th July 1903, the date of
possession, must be distinguished from the first. The plaintiff claimed them
in the plamt in thab suit as a velief slong with redemption, not indeed ox-
pressly, but in the words ¢ future mesne profits.” Bub no express issue on the
puint was asked for or framed; and the judgment; exhibit 14, and the
decrec, exhibit 13, are both silent on the point. Nordid the plaintiff press the
matter cither in revision or appeal nor yet in execution of the decree exhibit 13.
Under these civoumastances, even thouglh the duty of raising issues rests with
the Court, Ganw v. Shri Dev Sidheshwar, 1. Tu R 25 Bom. 361, th's zelief,
claimed in the plaing, which is not expressly granted by the deeree, must be
deemed to have been refused, for the purpose of section 13, explanmation III,
of the Civil Procedure Code. There is no suggestion in the judgment, exhibit
14, veferring the plaintiff to execution proceedings or another suit in respect
of these mesne profits, cxpressly clalmed. That suit, in which the defendants
delay in accepting the amount deposited in Court under section 83, Transfer of
Property Act, was grme into, was undoubtedly the proper time and place to
deade whether the delay was legal and equitable and the mesne profits to be
allowed to one side or the interest to the other. Apart from the materials
and findings in that suit, thers ave no others here to enable the Court to fix the
resconsibility for this delay. The matter was substantially and divectly in
igsue in that suit between the parties, even though no express issve was framed.
The claiin was seb upby plaintiff and denied by the defendant; it was not
expressly granted and must be deemed to have been refused. The anthorities
cited in Kachuv. Gulabsing, I. L. R. 25 Bom. 1135, seem to favour this view,
though that case was in referenee to past and not to future mesuwe profits,
But the future mesne profits claimed in this suit ave not incidental profits, so to
say, such as the profits between the institution of suits and the date of pos-
session, as in  Rom Duyalv. Madan Mohan Lal, 1. Lo R. 21 All, 425, or in
Mon Mokun Sirkar v. The Secretary of State for India, T. L. R. 17 Cal. 969,
but profits anterior to the date of iustitution, and anterior to tho decres which
i dated 27th May 1903, The award or refusal of these cssential profits
depended upon the satisfactoriness or otherwise of the defendant’s refusel to
agcept the amount deposited in Court and give up the mortgage-deeds—all
points cousidersd and decided in tho former suit, which cannot now be Te~opened.
The plaintiff's proper remaly, if he thought the refusal by the Court an
accidental and not a deliberate omission, was to apply by way of review or
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appeal or at least in execution. Failing this his present claim is harred wndee
saction 13 of the Civil Procedure Coda, '

The plaintiff appealed £ the High Court.

Nilkanth Aémaram for the appellants:—We submit the suit is
not barred by res judicate. The mesne profits were claimed in
the first suit, but no order was passed as to them. Sece Hays v,
Padmanand Singh®, Mon Mokun Sirkar v. The Secretary of State

Sor India tn Council®, Ram Dayal v. Madan Mokan Lal'®, Biivray

v. Sitaran®, Ramabhadra v. Japannatha®.

The decrec passed in the first suit does not present any bar to
the second suit. The first suit was brought under the provisions of.
section 62 of the Transfer of Property Act (IV of 1882), and it
ended in a decree awarding possession. The mortgage money
having been deposited in Court, the suit was one in ejectment
and not for possession, Sce Yutes v. Humbly®, Wallersv. Waehiy®,
and Zubeds Bibi v. Sheo Charen®™. Under sccetion 62, the mort-
gagor by depositing the money in Court, becomes absolutely
entitled to recover possession of the mortgaged property. The
section provides a summary vomedy to. the mortgagor to

_recover possession of the property, the nature of such- suit being

in ejectinent.

Sumitra A. Haltiangads for the respondent :~—The first suit
was a redemption suit and the decree a decree for redemption,
The plaintiffs should have included iu it the prayer for mesne
profits of the mortgaged property. The liability to acconnt for
the gross reeeipts from the mortgaged property is a liubility |
arising out of the relation of mortgagor and mortgagee. See
Transfer of Property Act (IV of 1832), scction 76, clause (¥).
The claim os to mesne profits not having heon advanced in the
first suit, is now res judicata, See Sabyabdi Behara vo Havahati®, -
Finagyals v, Datlatraye™ and Kaeky v. Takshmainsing ™.

(1) (1903} 82 Cal. 118, ® (1742 % Atk. 360 at p. 362 -
(2) (1890) 17 Cal, 968. (7) (1870) L. R, 5 “3h, App. 533.
(3) (1899) 2L Al 423. () (1899) 22 AIL 83 at . 85,
#) (189419 Bom. 532, ¢ (1007) 34 Cal, 223,

(8) (1890) 14 Mad, 225, an’ (1002 26 Bowm. {61,

a1y (120b) 25 Bow, 115,
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The last cited ease refers no doubt to past profits, but its
prineiple applies here.

Tt cannot be said that after the tender and deposit of the
mortgage money by the mortgagor, the mortgagee was & mere
trespasser. The mortgage subsists though the mortgagee may
not thereafter be entitled to interest and on the other hand be
linble to account for his receipts from the property. See Bank
ef New South Wales v. 0’Connor®, and Transfer of Property
Act (IV of 1832), section 83,

NilZanth Atmaram was heard in reply.

CHANDAVARKAL, J.:—The question of law in this case is
whether the present suit is barred under section 18 of the Civil
Procedure Code. The facts material for the point may be stated
thus. The appellant mortgaged his property to the respondent
in 1884 on the terms that the mortgagor should redeem it on
payment of the principal and that the mortgagee should be in
possession and enjoy the profits in lieun of interest. It was, in
short, a usufructuary mortgage, Itis common ground that the
respondent as mortgagee went into possession under these terms,
In 1901 the appellant tendered the amount of the principal to
the respondent but it was not accepted. The appellant in con-
sequence filed a suit under section 62 of the Transfer of Property
Act to recover possession of the mortgaged property, and at the
same time under section 83 of the Act deposited the amount of
the principal in Court as the amount payable on the mortgage,
The Court passed a. decree for possession as claimed by the
appellant. The suit, which has led o this second appeal, was
brought by him to recover mesne profits from the respondent
from the date of the deposit to the date when he recovered
possession of the mortgaged property from the respondent in

“execution of the redemption decree in the previous suit. The
lower Court has disallowed the claim for mesne profits on. the
ground of r¢8 judicata.

The question in this second appeal is whether that is right.
Its determination depends upon the nature of the legal relation

[ ]
(1) (1889) 14 App. Ous. 273,
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in which the parties stood to each other during the period to
which the mesne profits claimed by the appellant relate. In
other words, the question is, did the respondent continue in
possession of the property after the date of the deposit as a
mortgagee, with a liability to vestore the property to the
appellant and account for the profits arising in consequence of
his refusal to aceept & tender properly made by the appellant, or
did he from that date cease to he a mortgagee and become g
trespasser pure and simple liahle to be ¢jeeted as holding the -
property wrongfully ? .

The answer to this question is supplied by the material provi-
sions of the Transfer of Property Act. By section 58 of that
Act the terms mortgagor and mortgagee arce defined.

A mortgage means “the transfer of an interest in specifie
immoveable property for the purpose of securing the payment
of money advanced.”” The transferor is called a mortgagor ; the
transferee a mortgagee. Where the mortgage is usufructuary,
the mortgagee enters into posscssion under his contract aud it is
undisputed that till a proper and legal tender of the amount due
on the mortgage is made he holds possession in that character.
Does he lose that character and become a trespasser if and when
the tender is vefused ?  According to section 80 of the Transfor
of Property Act, after such tender the mortgagor has a right ‘to
require  the mortgagee ” to deliver possession of the proi)erty :
to him ; and such right, according to clause 3 of the section, «is
called a right to redeem.” If that is the legal nature of the
right, the mortgagee, though holding possession contrary to the
terms of the mortgage, continues as morfgagee. And section 62,
clause (8) provides that “in the case of a usufructuary mortgage
the mortgagor has a right to recover possession of the property
¢ where the mortgagee is authorised to pay himself from such
rents and profits the interest of the principal money,~when the
term (if any) prescribed for the payment of the mortgage money
has expired and the mortgagor pays or tenders to the mortgagee

the - principal money, or deposits it in Court as hercinafter
provided ”,

It is significant that in none of these sections docs the Legis-
lature say that when a proper tender has been made and refused
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or the amount properly tendered deposited in Court, the moxt-
gagee ceases to have that character or that his inberest in the
property as transteree defined by seetion 58 is extinguished so
as to make him a mere trespasser, That the said interest still
continues is made more explicib in clause (7)) of section 76,
which provides that “ when the mortgagor tenders, or deposits
in manner hereinafter provided, the amount for the time being
due on the mortgage, the mortgagec must, notwithstanding
the provisions in the other clauses of this section, account for
his gross receipts from the mortgaged property frow the date of
the tender or from the earliest time when he could take such
amount out of Court, as the case may be.” ‘

That is, from the date of the tender or of the deposit, as the
case wmay be, the mortgagee continues as mortgagee but with a
statutory liability to account for the profits received by him
from that date. He is not then a mere trespasser but a mort-
gagee still, holding the property as a kind of trustee for lhe
morggagor and as such accountable to the latter for the profifs.
Such is the character, according to the Act, of the mortgagee’s
possession after he has rejected a legal tender and the Act in
that vespect follows the rule of English law, stated}by M,
Ashburner at page 258 of his “Principles of Kquity” that “a
mortgagee only becomes a trustee for the mortgagor after he
has been paid.” The same rule is stated in other words by
Mr, Ashburner as follows iu his Treatise on Mortgages :—*“1In
the case of a mortgage, whether of land or chattels, a tender
properly made and improperly rejected, neither extinguishes the
mortgage debt nor determines the mortgagee’s property in the
seeurity, Bank of New South Wales v O’Connor V; Joknson v.
Diprose.” &

If that is the law, the profits derived by the mortgagee after

a proper tender made or after the amouut due has been deposited

in Court, are profits for which he has to account to the mort-
gagor in virbue of a liability tacked on, so to say, by the statute
to the mortgage contract, and as such a claim to them by the
mortgagor is one arising from and connected with his right to

(1) (1889) 14 App. Cas. 273 T [1898) 1.Q. B, 513 st B17,
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redeein or recover possession of the property. It is all one cause
of action which might and ought to be alleged by the mortgagor
in his suit to recover possession. (Explan. II to section 18 of
the Code of Civil Procedure). The appellant having failed to
ask for mesne profits in the previous suit, his present elaim is
barred either under that section or under section 43 of the same
Code.
The deeree is confirmed with costs. ,
Decree confirmed.

R. R.
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T &
Before My, Justice Russell, Acting Chicf Justice, andd Mr. Justice Builty.

THE AGENT, G. I P, BAILWAY COMPANY, BOMBAY, (omiciNaL
Derenpast), AreLicant, v DEWASI VERSEE aANp 0tiuky (ORIGINAL
" Prantirrs', OrroNents.®

Tndicn Bailwiys Act (IX of 1800), seedions 77 and 140—~EBeofund of an overs
charye—Notice—Lotler—Manner of service—Stutement of fael not a proof

of facts

Plaintiffs, wholwere merchants residing at Poowa, entered into au agreoment
with the ¢, I. P, Railway Company that the latker should deliver consignments
of goods despatohed from Wadiab Poona ab o cortuin yate. Several consigmnents
were accordingly delivered by the Railway Company st Poona and they were paid
foraccurding to theagreed rate. At thoe time of the delivery of the last consign-

" ment, the Railway Compuny refused to deliver it unless all the consignents,

including those already delivered and paid for, wera paid for at s higher rate.
The plaintifs thereupon paid the higher rate under protest and sued the
Railway Company in the Court of Small Causes at Poona lor the recovery of
the overcharges claimed and recoived by the defendant. The defendant
contended that the suit was nob waintainable inaswuch as 1o notice of the claim
was served by the plaintiffs according to seetion 77 of the Indian Railways Act
(IX 0f 1890). The Judge over-ruled the defendant’s contontion and allowed
the claim holding that a notice under section 77 of the Act way not necessary.
becauso the section contemplated overchorges recovered before the delivery of
the goods to the consi gnee and not to overcharges recovered after the dalivery
83 was the present case.  He further held that if notice was nceessary, it was

¥ Application No, 333 of 1006 under tho cxtraordinary jurisdicbion,



