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1907. is marked oub, and if that liability fails, there is no other liability
Dawoaz  for which the appellants cau be held responsible. We do not
Sirrawnays  Agree with the District Judge when he says that in the plaint all
Bar. that the plaintiff asks is a declaration that the respondent has a
right to receive Rs, 52 from the appellants. The words “ out of
the cash allowance ” mean a charge, nothing less or more, and the
construction which the learned Judge has placed upon the relief
claimed in the plaint is, we think, wrong., Mr, Khare asks us to
give him an opportunity of ance more going before the Collector
for a certificate under the Pensions Act but once an application
was made to the Collector and he has refused to grant a
certificate, We do not think we should give the respondent

another opportunity.

We must therefore reverse the order of the Court below and
restore that of the Subordinate Judge. The costs of this appeal
and of the appeal to the District Court to be on the respondents,

Decree reversed.

R. R,
ORIGINAL CIVIL,
Before Mr, Justice Davar.
1907, MOWJI MONJL (Pramwmrr) v. KUVERJI NANAJI axp ornsns

Mareh 21, (DevEaDANTS) ¥

Civil Procedure Code (Aot XIV of 1882), seetion 28—Misjoinder of parties and
causes of action—=In vespeet of the sume matter”, Meaning of —Practice.

The plaintiff sned two sets of defendants to recover from either the one or
the other a sum of money for the reny of his godown. 'The plaintiff agreed to
let o godown to defendants 1—6 from Ist May 1908, At the date of the agree-
raent the godown was in the possession of Mossrs, N, and Co, Defondants 1—6
alleged that they did not get possession of the premises in terms of this agroe-
ment; that only one compartment out of three was given to them on the 22nd
May ; thet they did net get possession of the other two compartments and in
consequence they had to hire other premises. Messrs, N. and Co, plead that
theve was an cral agreement with the plaintiff that they should oecupy the
godown till the end of May 1906 ; that they gave up possession of one compart~

% Origiunl {wit No, 445-20047 of 1906,
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ment of the godawn Lefore the 22nd 3Ly 1006 aud on the 22nd May they gave
up possession of the remaining portisn to the phuintift and the birst sot of
defendants.

The defendants all pleaded that the suit as framed was bad by reason of mis-
joinder of parties and of canses of netion.

Held, disallowing the objection, that the snit was properly constituted. The
mosh convenient way t1 fry all the questions srising bebween the plaintiff and
the defendants and the two sots of defendants infer se would be by one suib
whare all the three paviies ave before the Conrt as paxties.

The subject-matter in respect of which the plaintiff secks relief is the rent
of his godown. It is the samo maiter as vagards both sets of defendants and hoth
sats of defendants wve interested in the adjudiestion of the questions invelved in
the suif,

The general principle governing the jeinder of defendants would seem fo be
that there must be s cause of action in which all the defendants are more or
less intercsted, although the relief acainst thew mwy vary, Lut that separate
canses of action against separate defendants quite wneonnectod are not involving
any common guestion of law or fact eannot safely be joined in one action. '

The object of section 28 seems to be to avoid multiplicity of suits if it could
be done without embarrassment to any of the defendants.

Madan Mokun Lzl v. Hollowayd) followed; Sadler v. Glreat Western
Ballway Company'™® distinguished.

ThE plaintifi by an agreement dated Vaisakh Sud 7th 1062
(30th April 1903) agreed to let to the defendants 1—6 three galas
or compartments of a godown for a fixed term ab a rent of
Rs. 425 per month commencing from the 1st May 1906 and to
end on 17th May 1907.

On the 30th April 1906 the said premises were in the occupa-
tion of defendants 7—9 as the plaintifi’s tenants.

The plaintiff alleged that on the 1st May 1906 the defendants
7—9 having failed to vacate the premises, the plaintiff gave
to them on the same day a notice to quit and also gave them
notice of his agreement with defendants 1-=8.

He further alleged that on the 22nd May 1906 the defendants
7—9 gave delivery of ome of the said three gufas to defend-
ants 1—6, that the remaining two galas were vacant about the
end of May 1906 which fact was brought to the notice of defend-
ants 1—6 but the said defendants refused to take possession
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of the said two gales and at first alleged that they would hold
over possession of two compartments in the same house in the
oceupation of one Chelaram Jasraj as the plaintifl’s tenant and
then alleged that they rented on 27th May 1906 another godown
in the place of the said two gafas on Rs, 465 a month for
6 months.

The plaintiff submitted that under the abovementioned
circumstances either the defendants 1—6 were liable to him
for the rent due from 1962 Vaisakh Sud Sth to Jeth Sud 7th
(1st May to 30th May 1906) at Rs. 425 a month these defendants
having their remedy over if any against the defendants 79,
or that in the alternative the defendants 7—9 were liable to
the plaintiff for compensation for use and occupation for the
said peviod or for such portion thereof as they wmight be found
to have been in possession lefore they delivered the same to
the defendants 1—6, the defendants 1—6 heing liable for the
remaining portion.

The plaintiff further submitted that either the defendants 1
—6 were liable to him in Rs. 1,275 being three months’ rent
from Jeth Sud 8th to Bhaderva Sud 7th 1962 (81st May to
26th August 1906) or that in the alternative the defendants 7— 9
were liable to him in damages caused by their wrongful holding
over the sald premises assessed on the basis of rent at Rs, 465
per month as claimed by defendants 1—6,

He prayed accordingly.

All the defendants contended that the suit could not be main-
tained by reason of migjoinder of parties and causes of aetion.

The defendants 7—3 further contended that theve was an
oral agreement made between them and the plaintiff'; that the
defendants 7——Y should oceupy the premises till the end of
May 1906.

By consent of all parties the issue * whether the suit is main-
tainable as framed ” was tried as a preliminary issue.

Jardine (with him Lowades) for the plaintiff contended that the

“suit was maintainable, They velied on Mudan Mokun TLal v.

Holloway®, :
(1) (1886) 12 Cal, 555,
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Lnverarity for defendants le=8:—The suit is not maintain.
able,  Defendants 78 kept the godown till 31st May 1907,
They have set up two inconsistent eases (1) on an oral agree-
ment, (2) that possession was given up on 22nd May to some onc,

- Whatever cause of action against defendonts 1—6 there is,
is under the agreement of 30th April 1006,

The defence of defendants 1 to § is that plaintiff could not
perform the agreement. The claim against defendants 79 is
in tort, that defendants 7—9 held over against the landlords, see
Annual Practice 1907, Ovder 16, Rule 4, and sce also Sadler v.
Great Western Ratlway Coupainy™,

Padshe for defendants 7—9 :—Defendants 1-~8 knew of
the arrangement between plaintiff and defendants 7—0.

Jardine in reply.

Davar, J.:=The plaintitt who is the owner of a godown cou-
sisting of three compartments situated in Kalyan street on one
of the Port Trust estates sues two sebs of defendants to recover
from either the one or the other set a sum of money for rent of
his godown. The first six defendants are members of a firm of
merchants and wmuccadams who carry on business as Messrs,
Khimjt Vishram. Defendants 7 and 8 are members of the firm
of Nensy Khairaj and Company who are also merchants who
caxry on business in Bombay.

The plaintift’s godown was agreed to be let to Messrs, Khimji
Vishram from the st of May 1906 for a fixed term of twelve
wonths, At the date of the agrecwent the godown was in the
occupation of Messrs, Nensy Khaivaj and Company. It is alleged
by Messrs, Khimji Vishram that they did not get possession of the
premises in terms of this agreement; ihat only one compart
ment out of three was given possession of to them on the 22nd
of May 1908 that they did not get possession of the two other
compartments and consequently they hired other premises and
they make certain counter-claims in vespect of enhanced vent
which they say they had to pay in consequence of their not
having been put in possession of the whole godown in terms of
their agreement,

(1) [1896] A. T, 450,
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The secoud seb of defendants plead that there was an oral
agreement with the plaintitl’ that they should oceupy the godown
till the end of May 1906 ; that they gave up possession of a
portion of the godown before the 22nd of May 1906 and on the
22nd of May they gave up possession of the remaining portion
to the plaintiff and the first set of defendants Messvs, Khimji
Vishram,

The defendants plead that the suit as framed is bad by reason
of misjoinder of parties and of causes of action and the first
issue in the case is “ whether the suit as framed is maintainable.””
All parties agreed that this issue should be tried first as a
preliminary issue,

My, Jardine contended that the suibt was properly constituted
and that the provisions of secbion 28 of the Civil Procedure Code
enabled his client to maintain his suit as it was constituted, He
velied on the case of Madan Mohun Lal v. Holloway™.

Counsel for the defendants contended that the plaintiff had
different causes of action against the two sets of defendants; that
his claim against Messrs, Khimji Vishram was based on a con-
tract and his elaim against Messrs. Nensy Khairaj was in vespect
of an alleged tort in that they wrongfully refused to give up
possession at the expiration of their period of tenmancy. Mr.
Tnverarity pointed out that in Order 16, rule 4, the words “in
respect of the same matter”” which appeared in section 28 of the
Civil Procedure Code did not exist and consequently the scope
of that rule was sauch wider and yet under that rule a suit like
the present one would have been bad. He placed reliance on
the case of Sudler v. Great Western Railway Company®. Mr.
Inverarity’s contention was that the plaintiff ought to be put to -
his election as to which of the two sets of defendants he will
proceed against in this suit. I heard counsel’s arguments on the
first issue and the suit then stood adjourned for me to consider
my judgment, '

"The facts of the case of Sudler v. Great Western Railway Coms
pany® are very dissimilar to the facts in this case and I think that
case s distinguishable from this in many ways. In thatcasethe

(1> (1886) 12 Cal, 555. (211896 A, C. 450
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plaintiff claimed damages against two Railway Companiag for
two distinet causes of action and the only attempt made to justify
the action as it was constituted was made in paragraph & of
the plaintiff’s statement of claim where it was alleged that it was
“by their respective combined acts” the defendants prevented
all access to the pluintiff’s premises. One set of defendants own-
ed premises to the south, the other fo the north of the plaintiff’s
premises and each of the defendant companies were alleged to
have caused obstruction to the plaintifi’s premises on distined
sides of the same. Clearly therefore the plaintiff had o distinet
and separate cause of action against each of the defendant com-
panies in that case. Much of the argument also turned on the
‘way the plaintiff’s statement of claim was drawn. In that case
the liability of the first defendant did not depend on any act of
the second defendant. The relief claimed was not either joint
or in the alternative and Lord Shaund in the conrse of his judg-
ment observed that the grounds of action were not only separable
but were separate.

The facts of the case in Madan Zokwn Lal v. Holloway™
relied on by My, Jardine are very similar to the facts in this case.
In that case the plainbiff sued to recover rent from the first defend-
ant and in the alternative if it was proved that the first
defendant had paid rent to the second defendant who was the
plaintiff’s vendor then to recover the same from him as money had
and received on plaintiff’s account and wrongfully retained by
him. The Caleutta High Court reversing the decrees of two
lower Courbs held that the suit was properly constituted.

The judgment of the Caleutta Courts in two other cases, one of
Janokinath Blookerjec v. Ramruniun Chuckerbulty® and the
other Bungsee Siugh v. Soodist Lall®, are valuable guides on this
guestion although the facts of those cases are not very similar to
those in this case It seems to me that the safest thing is o be
guided hy the words of section 28 of the Code and the facts of this
case, keeping in view the following general principle deduced
from the result of the various cases on this point as summed up
at page 146 of the Annual Practice 1907, where it is said “The

1) (1886) 12 &), 535, = (2) {1879} 4 Cal, 940,
@) (1881) 7 Cal, 759,
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gencral principle governing the joinder of defendants would
seem to be that there must be a cause of action in which all the
Jefendants are more or less interested, although the relief asked
against them may vary, but that separate causes of action against
separate defendants quite unconnected and nobt involving any
common question of law or fact cannot safely be joined in one
action” Remembering this and the words of section 28 “in
respect of the same matter,” let us consider how the facts of
this case stand. What is the matter involved in the present
suit? The plaintiff claims to recover rent of his property. For
the month of May which is portion of the period for which rent
is claimed, the first seb of defendants were admittedly in posses-
sion of one gale or compartment from the 22nd of May and
therefore prima fucie they would he lable to pay some rent.
The second set of defendants were in possession admittedly of
the whole godown for some time in May and of two compartments
11l at least the 22nd of May so that prima fucie they are liable
to pay some rent to the plaintiff for that month, The second
defendants unreservedly admit their liability to pay rent for the
month of May Rs, 285 and they say they have always been

ready and willing to pay that. The first defendants admit their '
liability to pay for one compartment for the whole period of
thelr occupation subject to their counter-claim for damages
for the enhanced rent they had to pay by reason of the plaintiff’s
faiture to put them in possession of the godown in terms of hig
agreement, The subject-matter in respect of which the plaintift
seeks relief against both sets of defendants is the rent of his
godown, It is the same matter as regards both sets of defend-
ants and both sets of defendants are interested in the adjudica~
tion of the questions involved in the suit and there are many
questions of fach which are common to the case of both sets of
defendants, The objees of section 28 seems o ha to avoeid mul-
tiplicity of suits if it could be done without embarrassment to
any of the defendants. T have taken into consideration the
various possible results of the suit and the questions involved in
the suit and I have come to the conclusion that the most con-
venient way to try all the questions arising hetween the plaintiff
and the defendants and the two sets of defendants sufer se would
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best be tried in one suit where all the three parties ate before
the Court as partéies. The absence of one of the two sets of
detendants would be both inconvenient and embarrassing in
trying the quaestions between the plaintiff and one set of defend.-
ants whereas the presence of both sets of defendants would lead
to a eomplete and effectual adjndication of a!l questions involved
in the suit.

I hold for the reasons I have given above that the suit is
properly constitued, that there is no misjoinder cither of par.
ties or of eauses of action and I record a finding on the first issue
in the affirmative.

The costs oceasioned by the argument and trial of the fivst
issue reserved to be dealt with when the question of costs of the
suit is considered.

Attorneys for plaintift: Messre, Mulla and Hulla,
- Attorneys for defendants: Messrs, Bhaishanker, Kanga aad
Girdharlal . and Messps, Watehhai, Javictram ond Medan.
B, N, L.

CRIMINAL REVISION.

Before Mr Justice Clandavarkor and By, Justice Heaton,
EMPEROR « PASCAIL SHIMAUS
Cantonments Act (XIIT o 1589Y, see. 134~ Supply—Intoxicating drug—Supply
of liquor to o Burapean soldicy~~Servant of o soldier buying liguow 1with
scldier's money for soldicr’s use,
The accused, a servant of a soldicr, bought with his master's money liquor
from o shop in obedience to his master's directions und gave it to him. On

* Criminal Application for Levision, No, 72 of 1907.
+ The Cantonments Act (XI1T of 1839), section 13, runs as follows :—

If within a cantonmeut, or within sneh limits around a canfonment as the Lioeal
Government may, Ly notification in the Official Gazette, prescribe in this behalf,
any person not subjeet to militiwry law or any person subject to military law
otherwise than as an officer or soldier knowingly harters, seils or supplies, or offers
or attempts to barter sell or eupply, any spiritnous liquor or in:oxicating drug to
or for the use of any European soldir, orto or for theuse of any Kuropean or
Eurasian being a follower or a soldier's wife, withont the written permission of the
Commanding Oflicer of the {antonment or of some person auvhorised by the
Cowmanding Officer to grang such pernission, ho shall be pusished with a fing
which may extond o one hufidred rupees, or with imprismnment for & :erm which
may extend to three mouths, or wish Loth,
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