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The third pai’fcy to pufc in affidavit of docuinenis within, a 

fortnight from service oJ: amended or fresh, notice.

Hearing' of the suit to come on in its ordinary course.

Costs of the plaintiffs and defendants to be costs in the cause. 

Costs of the third party reserved to be dealt by the Judge 

hearing the suit.

Counsel certified.
Attorneys for third parties j Messrs. Festonji, Bustim K ola , 

Attorneys for the plaintiffs; Messrs. DihJiit) Manjis/ia Co. 

Attorneys for defendants; Messrs,. Tyaljij Daj/ahhai (7c.
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ORIGINAL CIVIL.

Before J fn  Jusiioe Davar.

DIJSTSHAW SOEABJI M ODY and anotheBj PiiAIntots, v.
DINSHAW SORABJI MODY o t h e r s ,  D jsjten d an ts .*

1907. Glvil Prooed'iife Code (Act X I V  o f  1882), seotion 527, case stated tinder— 
Ajnil lo. Indiart 8iicoesdo'/i A ci ( X  o f  1865), section 7S ~ W ill—Appointment hy 

 ̂ gmercil hequest-^Potoer created subsequenthj to the will.

A  geueval power of appointment may be well exercised by a will oxecuted 
previously to tlie creatiou of the power and that too by a iiiere residuary gift.

This suifc was filed in pursuance of an agreement between 

the parties under section 527 of the Civil Procedure Code for 

taking the opinion of the Oourt on the question of law set forth 

in paragraph 12 of the said agreement. The material facts are 

set forth fully in the case stated for the opinion of the Court 

which was as follows:—

1 . Due Nusserwacji Jeliaiigirji Wadia, late of Bombay, Parsi, died on or 
about 5 & day of May 1897, having previously thereto iiiade his last will and 
testamexit dated the 8tli day of June 1885, and thereby appointed liis wife 
Pirojbal (since deceased) tbe sole executrix tberoof. After giving diverse 
legacies the said testator by the 17th danse of his said will gave his residuary 
estate in the event of his death without having issue to his said ex.ecutrix npon 
the trusts f o l l o w i n g A n d  I  declare that in case I shall die without leaving

* Original v̂iit No. 2C3 o£ 1907.
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any issue ray said exeeatrix sliall stand possessed of tlic said resiclae of my 
essfcate npon trast to pay transfer and make aver tlie same unto ray mother Bni 
Motlibaij Sorahji Sliapurji Bengali of Bombay Parsi iuhiibitant Esquire aud 
Jehangir Gustadji also of Bombay Pars! iniabltaiib Esquirej Iieveinafter eallc-d 
rajf ‘ CliaritaWe Trusteos/ And I  declare that my said Chavitahle Trnsstctjs 

stand possessed of the ssaid residue Tipon ti'ust to  invest the same 
any securities o£ ov gutarautoed hy the GovinnmeBt of India and to apply tho 
annual income arising from siieh inTGslinent ill or towm’da tho eiidc n'lnent r*f 
such hospitals for the sick and in donations, grants and gifts to such dispensary, 
infirmaries, educational or charitable institutions situate in the Island of Bora- 
l>ay as in their own al.«oluto discretion my said Charitable Trusttes may seleut 

and also in relieving poor and indigent Parsis in snch mariner and to such 
extent a?, my said Charitable Trustees may think iit. And I  declare that in 
i-ase the Chai’itahle Tvu«tis hei’einbefore declared sludl from  any cause ])a 
void or incapable of takin" efiect, then in the event of my dying leaving a 

daughter or daughters I give and bequeath one half of the said readue of my 
ostate unto my Vtdfeahsolutel}- aud in case she shall have preilcce3£i,‘d lac tlieii 
to the Tni.stees for tbo time beiu" of the Parsi Panchayat itnd in the event of 
my dying without leading issue theu I give and beqrieath the wholt̂  of the 
said residue unto my said wife Pir&jbai absolutely and in case she shall pre­
decease mo then to the Trustees for the time being of the Parsi Panehayet.”

2. The said testator on. the said Sth day of June 1SS5 also mado a codicil 
to his said will, hut he did not thereby revoke or alter the appointment o f Jiia 
vrife the said Bai Pirojbai as his sole executrix as aforesaid or the aforesaid 
danse 17 of his said will.

8. The Baid testator duly deposited in the office of the Eegistrar o f Bombay 
his said will aad codicil and survived the making o£ such deposit for more 
than a -whole year.

4. By an. indenture hearing date the 29th day of Alaroh 18S8 and esipxessed 
t') be made between the said ]^usserwanji Jehangirji Wadia of the one part 
and the said Jlusserwanji Jehangirji Wadia, Sorahji Eustomji Mody and the 
said Diushaw Sorahji Mody and Temulji Bhikaji Nariman of the other part, 
the said IS’u.sserwanji Jehangirji Wadia granted and conveyed unto the sakl 
Nasserwanji Jehangirji Wadia, Sorahji Eustomji Modi, Diushaw Sorahji Modi 
and Teraulji Bhik&ji Karinian and their heirs, exeoutors and administrators all 
these hereditaments and premises particularly described in the schedule here­
under written to hold the same premises unto and to the use of the said 
Knsserwanji Jtliangirji Wadia, Sorahji Euatomji Modi, Dinshaw Sorahji Modi 
aud Temulji Bhikaji Nariman and tho survivor of them and the he'w, esecutors 
aud administratoi's o f  such survivor, their and his assigns for aver srihject to 
all and every the rates and taxes then levied or which might thereafter b ? 
levied in respect of the said premises upon ti’ust to permit the said Nusserwanji 
Jehangh’ji Wadia during his liJe to collect, get in and receive and take the rents 
and profits of the said premises and to lease and to manage aud to order all the 

B917-2

1907.

D  Ilf.-HAW

BjNsniw
Sn.HAB,TI.



474 THE mDlAl^T LAW EBPOETS/ [VOL. XXXI.

1907.

D in s  HAW
SOBABJI

DiN3HAW
SOBA.BJI.

affairs thereof and to apply tlie reufcs and pi’ofits thereof either for his own iiso 
or for sncli purposes and for snch persons and objects as be sbould in hisj 
absolute and ■uncontrolled discretion think fit and from and after the decoase 
o£ the said Hnsserwanji Jehaiigirji Wadia in trust to permit Pirojbai, the -wife 
of the said Nnsseiwaiiji Jehangirji Wadia, during her life to eolleet, get in and 
I’eceive and take the said rents aud profits of the said premises and to : lease 
and manage aad order all the affairs of the said premises and to apply the 
rents and profits thereof either for her own use or for such purposes and for vSiieh 
parsons and objects as she should iu her absolute and uncontrolled discretion 
think iit. And after the decease of the survivor of them the said Kusserwanji 
Jehangirji Wadia and Pirojbai in trust to hold the said trust premises and the 
rents and profits thereof for such person or persons or charity or charities anti 
for such purpose or purposes as the said Nusserwanji Jeliangirji Wadia should 
by auy deed or -writing or by his last will or any codicil or codicils appoint 
aud in default of such appointment and so far as any such appointment should 
not extend in trusfc to convey the said trust premises and to pay the ■ 
rents and profits thereof to the Trustees for the time being of the Pavsii 
Panchayet of Bombay to be held and applied by tliom for the charities 
of -which for the time being they should be trustees for the Parsis of Bombay."

5 . The said property is hereinafter called the said Ambolee j>roperty.

0. The said Kusserwanji Jehangirji Wadia died childless aboiit 9 years aga 
without having made any express appointment of the said Ambolee property.

7 . After the death of the said Ntisserwanji Jehangirji Wadia differences 
arose between his widqw and executrix the said Bai Pirojbai and his brother 
Nowroji Maneckji Wadia, -whereupon the said Bai Pirojbai filed a friendly suit 
ia the High Court of Judicature at Bombay being Suit No. 611 of 1897 for the 
purposes of determining in substance and effect {jnter alia) the shares and 
interests of the said Nusserwanji Jehangirji Wadia iu the estate of Maneckji 
^^ow^oji Wadia, Jehangirji KiissGrwanji Wadia and Bai Motlibai respectively 
iu the plaint in the said suit more particularly mentioned aud for other declara­
tions and reliefs iu regard to the provisions of the said -will in relation to the 
said bequest to charity made by clause 17 thereof and the appointment of uew 
trustees and for settling a scheme if necessary as more particularly mentionecf 
in the planit therein.

8. By the appeal Court's decree in the said suit dated the 12th day of August 
1898 tlie charitable trusts contained in the said 17th clause o f the will of the 
said testator Ifusserwatiji Jeliangirji Wadia were in substance and eifect upheld 
and trustees -were appointed of whom the parties hereto of the second part are 
the ouly survivors.

9. The said Bai Pirojbai died on the 25th day of April 1906, leaving a will 
and codicil to whiohi it is not necessary to refer.

10. The parties hereto of the first part are ad\ised that tho said Nusserwanji 
Jehangirji Wadia not haying otherwise e::ercised the said power of appointment
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tlio said Ambolee jn’operty, tlie intended subject thereof, has fallen into and 
forms part of Im residuary estate and follows the destination thereof nnder the 
terms of the 17th claiiso of his said will and that the general bequest of his
residuary eslata to the charities therein named and indicated amonnts by law 
to, an esecution by him of the said power of appointment and ihat therefore 
tho trustees of hiss said residuary property who arc the parties hereto of the 
second part avo bound and entitled to administe? the said Ambolee property as 
part and parcel of his said residuary esta.fce.

11. The value o f the said Ambolee property is estimated to be Es. 50,000.

12. The questions for the opinion, of this Hon’ble Court are

(a) Whether the said Ambolce property comprised in the said indenture 
of settlement o f the 29fch day of March 1888 hereinabove mentioned has 
vested’ in the parties hereto of the second part upon the trusts of the charit­
able bequests contained in the 17th clause of the 'will of the said Nusserwanji 
J ehangir j i Wadia r

( i )  I f  not, whether the same property passes to the parties of the third part 
as Trustees of the Parsi Panchayet Funds and properties under the provisions 
of the said indenture of settloment of the 29th day of March 188S ?

Lowndes for plaintiffs referred to section 78 o£ tlie Indian
Succession Act.

I i i v e r a r i i y  (with S e o U , Advocate General) for defendants 1 and 
geuoral power may be exercised by a -will executed 

previously to the creation of the power and that too by a mere 
residuary gift> The first question should be answered in. the 
affirmative.

To negative the execution of a general power by a general 
devise it is necessary to show a contrary intention and suoh 
contrary intention must appear on the will itself.

They cited the following cases v, Weeion̂ '̂̂ , Moss
V. Harter^~\ EutcJims v. Osborne^^\ Patch v. Sliorê ^̂  Petiinger v.

EocMon. v, Bancer^^\ Jioyes v. Ooo¥̂ '>, In re ClarFa 
In fe Eernanch^^\ Me Old's Trustŝ ^̂ \ Aiteij 

In re .
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(V) (184i8) 16 Sim, 26.
(2) (1854) 2 fc’m. & Giff. 458.

(185S) 4 Kay & J, 252. 
Ci) (1863) 2 Dr. & Sm. 589. 
(̂ ) (1866) L. E. 1 Eq, 510, 
(C) (1868) 16 W. E. 1101.

(7) (1880) 14 Ch. D. 53.
<8) (1880) 14 Ch. D. 422.
(9) (1884) 37 Ch. 1>. 384. 

m  (1886) 54 t .  T. 677. 
ai> (1887) 12 App. Gas. 263. 
(l»> (1888) 38 Oh. D. 630.



IWT. DayaRj j .—The parties to this suit are interested in the deci-
DjjisuAw sion o£ certain questions of law which have arisen in connection
SotvABJi ^vith an immoveable property in the village of Amholee in the
PmsHAw suburbs of Bombay. They have enteied into au agreement and 

availed themselves of the provisions of Chapter 38 of the Civil 
Procedure Code for the purpose of obtaining the opinion of the 
Oourt on the questions which have arisen in connection with the 
said Ambolee property.

One Nitsserwanji Jehangir Wadia was the ownec of this 
property. On tbe 29th of March 1888 he executed an indenture of 
settlement whereby he granted and conveyed to certain trustees 
the Ambolee property mentioned in the plaint. He reserved 
to himself the rents and profits of the said property and the
management thereof during his own lifetime and then to his
wife. On the death of the survivor of thenii the indenture 
of settlement provides that the trustees shall hold tho said 
premises “ in trust for such person or -persons or charity or 
charitics and for such purpose or purposes as the said ISTusser- 
wanji Jehangir Wadia should by deed or writing or by his 
will or any codicil or codicils appoint.” In default of appoint­
ment the indenture provides that the premises should be 
conveyed to the Trustees of the Parsi Panchayet of Bombay. 
The plaintiffs are the present trustees of this indenture of settle­
ment. Defendants 3 to 7 are the present Trustees of the Parsi 
Panchayet Funds and properties.

On the Sth of June 1S85 the said Nusserwanji Jehangir 
Wadia executed his last will and testament whereof he appointed 
his wife Pirojbai the sole executrix. By the seventeenth clause 
of his will the testator gave his residuary estate in the event of 
his dying without issue to his executrix upon certain trusts men­
tioned iu the said para, of his will. He, by the said clause of 
his will, appointed certain persons trustees for the purpose of 
carrying out the Charitable Trusts established by the said seven­
teenth clause of his will and called them his charitable trustees. 
He gave the residue of bis estate to his charitable trustees with 
directions that they should apply the annual income in or towards 
the endowment of hospitals for the sick', in donations, gifts or 
grants to dispensaries  ̂ infirmaries, educational or charitable

m  THE INDIAN LAW BEPORTS. [VOL, XXXT.
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institutions in tlie Island of Bombay and also iu relieving poor 
aad indigent Parsis, The seventeenth clause of the will thon 
goes oil to provide that in the event of the charitable trasts 
being held to be void or incapable of taking effect from any 
cause whatever and in the event of his wife predeceasing him 
and his dying without issue the whole o£ the residue of his 
estate should go to the Parsi Panchayet.

Nusserwanji Jehangir Wadia died on tbe 5th of May 1897 
without having revoked his will and without any issue. Before 
his death he made no express appointment of the Ambolee pro­
porty. His widow Pirojbai died on the 25th of April 1906. After 
Nusserwanji’s death his widow bad certain litigation wifch his 
brother Xowroji. By a decrce made ly  the appeal Court in the 
suit between the widow and the brother of tho deceased Nusyer- 
wanji, being' Suit No, Gil of 1897, tlie charitable trusts 
contained in the seventeenth clause of the will of Nusserwanji 
were upheld and trustees were appointed. The first two defend­
ants are the surviving trustees so appointed by the Court, ■

By the- agreement between the parties two questions are 
.submitted for the opinion of the Court, The first and principal 
question is whether the Ambolee properfcy comprised in the 
indenture of settlement of the 29th of March 1888 has vested in 
the first two defendants upon the trusts of the charitable 
bequests contained in the seventeenth clause of the will of the 
late Nnsserwanji Jehangir Wadia.’ ' The second question is 
whether in ths event of the Court answering the question in the 
negative the said Ambolee property passes to the defendants 3 
to 7 who are the present trustees of the funds and properties of 
the Parsi Panchayet^ under the provisions of the indenture of 
settlement of the 29th of March 1889.

At the hearing of this suit counsel for the plaintiff did not 
argue the, questions but merely submitted to the orders and 
directions of the Court. The Trustees of the Parsi Panchayet 
funds and properties did not appear  ̂ but the questions were 
argued before me by Hr. Inverarity who with the Advocate 
General appeared for the first two defendants.

The questions before the Court pfesent no difficulty and the 
only point for the consideration of the Court is covered by sec-
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tion 78 of the Indian Succession Act and con eluded by a long 
series of cases "which are all collected aud cited at page 222 and 
the following pages of Farwell on Pouters.

Section 7S of the Indian Succession Act provides that a bequest 
of the estate of the testator shall be construed to include any 
property which he may have power to appoint by will to any 
object he may think proper and shall operate as an execution of 
such power and a bequest of property in a general manner shall 
be construed to include any property which he may have 
power to appoint by will to any object he may think proper and 
shall operate as an execution of such power.

The question here is-™ Can the testator be SEiid to have exercised 
his power of appointment reserved to himself under the deed of 
settlement of the 29th of March 1888 by the will which he had 
made and published on the Sth of June 1885 nearly three years 
previous to the deed of settlement ?

It must be remembered that a will speaks from the date of the 
testator^s death and in SUUnmi v. W it was held that the 
will though mado Itfore the power was created was a good exe­
cution of tho power.

Boyes V. GoqJĉ '̂  is a very distinct authority establishing the 
proposition that a power of appointment reserved to a party 
by a deed may be deemed to be exercised by a will made previ­
ous to the instrument conferring the power of appointment pro­
vided a contrary intention is not shown by the will. In this 
ease a husband reserved to himself a power of appointment by 
his will over one-third of the property settled by a deed of sepa­
ration. He had made a will several months before the execu­
tion of the deed of separation and it was held that the will was 
a good execution of the power although made before the deed 
of separation.

This case was approved of in the later case of Aireij v, 
by the House of Lords.

These eases are, all of course decided under the English Wills 
Act (7 Will. IV and I Vic. c. 26), but sections 24 and 27 of that Act

ID (1848) 16 Bim. 26. (2) (1883) U  Ch. B. 53.
(•5) (1887) i2  4pp. Cas. 363,
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enly reproduce in concrete form the general principles o£ tbe law 
which are again reproduced in section 78 of the Indian Succession 
Act. The proposition of law laid down as the result of the 
joint operation of sections 2-i and 27 of the Wills Act and dedueible 
from the English authorities, the more important of which 1 
have noticed abovCj is as stated in Farweli on Powers'^);, at page 
222̂  that a general power of appointment may be well exercised 
by a will executed previously to the creation of the power, and 
that too, by a mere residuary gift® ^

I hold that tho power of appointment reserved to him,self by 
the indenture of settlement of the 29th of March 18^8 was 
validly exercised by the settlor Nusserwanji Jehangir "Wadia by 
lii  ̂will made and published by him on the Sfch of June 1885,

I answer the first question in the affirmative. I am of opinion 
that the Ambolee property comprised in the indenture of settle­
ment of the 29th of March 1888 has ve.sted in defendants Nos. 1 
aud 2 who are parties of the second part to tho present agree“ 
meat upon the trusts of the charitable bequests contained in the 
17th clause of the will of their testator Nusserwanji Jehangir 
Wadia.

The second question in view of my answer to the first does 
not arise. It will bs convenient if however I record my opi­
nion in connection with that question that the defendants S to 
7, the trustees of tbe funds and properties of the Parsi Pancha­
yet, take no interest whatever in the Ambolee property.

Decree to be drawn up in accordance with the agreement re» 
cited in paragraph 13 of the agreement.

Liberty to the parties to appl}'' as the occasion may arise.
Attorneys for plaintiffs : Messrs. Ardesliir, Tlomusji, Dimhm  

cO Co,

Attorneys for defendants Nos. 1 and 2 : Measn, ArHeBliir, 
Hormmji, Dinsliaw Co.

Attorneys for defendants Nos. 3~“7 : IJessrs. Lpich
mul Omn.
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