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1907, The third party to pub in affidavit of documenss within a
cnrvnan  fortnight from service of amended or fresh notice.
P ‘- . rr . » = . " . » .
BRI 150N Hearing of the suit to come on in its ordinary course.
DAS AND o e .
ATCRELT, Costs of the plaintifis and defendants to be costs in the cause,

Costs of the third party reserved to be dealt by the Judge
hearing the suit. )

Counsel certified.
Attorneys for third parties : Messrs. Pestonjs, Rustin § Kola.

Attorneys for the plaintiffs s Messrs, Dikshit, Diangisha & Co.
Attorneys for defendants : Messrs. Tyalyi, Dayabhar § Co.
B, N. L.

ORIGINAL CIVIL.

Before M, Justice Davar.

DINSHAW SORABJI MODY sND ANOTHER, PrLAINTIFYS, 2.
DINSHAW SORABJI MODY AxDd orEERS, DEFENDANTS.®

1807, Civil Prosedure Cocde (dct XTIV of 188R), section 527, cuse stated unidep—
April 13. Tndian Succession Aot (X of 1865), section 78— Will—Appointment by
general bequest——Fower cveated subsequenily to the will.
A general power of appointment may be well exercised by a will executed
previously to the creation of the power and thaf too by a mere residuary gift.

Trig suit was filed in pursuance of an agreement between
the parties under section 527 of the Civil Procedure Code for
taking the opinion of the Court on the question of law set forth
in paragraph 12 of the said agreement, The material facts are
set forth fully in the case stated for the opinion of the Court
which was as follows tm

1. Oue Nusserwanji Jchangirji Wadia, late of Bombay, Parsi, died on or
about Bth day of May 1897, having previously thereto made his last will and
testament dated the 8th day of June 1885, and thereby appointed ‘his wife
Pirojbai (since decensed) the sole execubrix thercof. After giving diverse

" legacies the said testator by the 17th elause of his said will gave his residuary
estate in the event of his death without having issue to his said executrix npon
the trusts following :—* And I deelave that in cnse.l shall die without lcaving

* Original Suit No, 268 of 1907.
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any issue my sald executrix shall stand possossed of the said residue of my
cstate upon trust te pay transfer and make over the same unto my mother Bai
Motlibai, Sovabji Shapurji Bengali of Bombay Parsi inhabitant Esquire and
Jehangiv Gustadjt also of Bombay Parsi inhabitant Esquire, heretnafter called
my ¢ Charitable Lrustees,” And T deelare that my said Chavitable Trustees
shall stand poassessed of the sald residue upon trust to invest the same upon
any - cecurities of or gnaranteed by the Government of Tudia and to apply the
anvaal income arising fron: such investment in or towarda the endcwment of
such hospitals for the sick and in donations, grants and gifts to such dispensary,
infirmarias, cdneational ov charitable institutions situate in the Island of Dom-
hay a8 in their own absoluts discretion my said Chavitable Trusteos may solech
and also in relieving poor and indigent Parsis in such manper and to such
extent as my fall Chavitable Trustess may think fit. And I declave that in
case 1he Charitable Trusts hevelubefore declured shiall from any eause bz
void or ineapable of taking effect, then in the event of wy Jying loaving a
danghter or danghters I give and bequeath one half of the said vesidue of my
estate nnto my wifeabsolntely and in case she shall have predeceased e then
to the Trustees for the time being of the Parsi Panchayat and in the event of
my dying withont leaving isswe then I give and hegueath the whole of the
gaid residue unto my said wife Pircjhal absolubely and in case she shall pre-
decease me then to the Trustees for the time being of the Parsi Panchayet.”

9. The said testator on the said 8th day of June 1885 also made a eodicil
to his said will, but he did not theveby revoke or alter the appointment of his
wife the said Bai Pivojhai as his sole exocutrix as aloresaid or the aforesaid
clause 17 of his said will.

2, The snid testator duly deposited in the office of the Registzar of Bombay
his said will and codicil and survived the making of such deposit for mora
than a whele year.

4. By anindenture bearing date the 20th day of March 1888 and exprassed

ty be made hetween the said Nusserwanji Jehangirji Wadia of the one part
and the said Nusserwanji Jehangirji Wadia, Sorabji Rustowji Mody and the
said Dinshaw Sorabji Mody and Temulji Bhikaji Nariman of the obher part,
the said Nusserwanji Jehangirji Wadia granted and conveyed unnto the said
Nusserwanji Jehangirji Wadia, Sorabji Rustorsji Modi, Dinshaw Sorabji Modi
and Temulji Bhikaji Nariman and their heirs, exeontors and administrators all
these hereditaments asnd premises partienlarly deseribed in the schedule here-
under written to hold the same premises mnto and to the use of the said
Nusserwanji Jehangirjl Wadia, Soraliji Bustomii Modi, Dinshaw Sorabji Modi
and Temulji Bhikaji Naviman and tho survivor of them and the he'rs, exacutorg
and administrators of sueh suyrvivor, their and his assigns for ever subject to
all and every the rates and taves then levied or which wight theveafter b
levied in respect of the said premises upon trust to permit the said Nusserwanji
Jehangirii Wadia during his life to collect, get in and zeceive and falie the rents
and profits of the xaid premises and to lease and to manage and to order all the
B O17.-2

DiN-aw
SNRARIL
e
DiNgirAw
SORARIT,



DinsuAWw
Soranix
©
DINSHAW
SORABJII.

THE INDIAN LAW REPORTS,” [VOL. XXXT,

affaivs thereof and to apply the reuts and profits theveof either for his own use
or for such purposes and for such persons and chjects as he should in hix
absolute and uncontrolled discretion think fit and from and after the decoase
of the said Nusserwanji Jehangirji Wadia in trust to permit Pirojbai, the wifs
of the said Nusserwanji Jehangirji Wadia, during her life to colleet, got in and
receive and take the sald rents and profits of the said premises and to lease
and manage and order all the affairs of the said premises and to apply the
vents and profits thereof either for her own use or for such purposes and for such
persons and objects as she should in her absolute and uncontrolled discretion
think fit, And after the decsasc of the surviver of them the “said Nusserwanji
Jehangirji Wadia and Pirejbai in trust to hold the said trust premises and the
rents and profits thercof for such person or persons or oharity or charities and
for such purpose or purposes as the said Nusserwanji Jehangirji Wadia should
by any deed or writing or by his last will or any codicil or codicils appoint
aud in default of such appolntment and so far as any such appointment should
not extend in trust to convey the said trnst premises and to pay the
rents and profits thereof to the Trustees for the time heing of the Parsi
Panchayet of Bombay to he held and applied by them for the chavities
of which for the time being they should he trustees for the Parsis of Bombay.”
5. The said properby is hereinafter callod the said Ambolee property.

0. 'The said Nusserwanji Jehangirji Wadin died childless abont 9 years age
without having made any express appointment of the said Ambolee property,

7. After the death of the said Nusserwanji Jehangirii Wadia differences
avose between his widgw and execubrix the said Bai Pirojbai and his brother
Nowroji Maneckji Wadia, whereupon the said Bai Pirojbai filed a friendly suit
in the High Court of Judicature at Bombay being Suit No. 611 of 1897 for the
purposes of determining in substance and effect (/nter alia) the shares and
ingerests of the said Nusserwanji Jehangirji Wadia in the cstate of Maneckji
Nowroji Wadia, Jehanghrji Nusserwanji Wadia and Bal Motlibai vespectively
in the plaint in the said suit more particularly mentioned aud for other declara-
tions and reliefs in regard to the provisions of the said will in relation to the
said bequest to eharity made by elauss 17 thereof and the appointment of new
trustees and for scttling a schems if necessary as more particularly mentioned:
in the plaint therein,

8, By the appeal Cowrt’s deoves in the said suit dated the 12th day of August
1898 the charitable trusts contained in the said 17th clawse of the will of the
said testator Nusserwanji Jehangirji Wadin were in substance and effect upheld
and trustees were appointed of whom the pariies hereto of the sccond part are
the only sureivors.

9. The said Bai Pirojbai died on the 25th day of April 1906, leaving a will
and codicil to whioch it is nob necessary to rafer,

10.  The parties hereto of the fivst part are advised that thoe said Nusserwanji
Jehangirji Wadia not having othérwise exercised the said power of appointment
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the said Ambolee property, the intended subject thereof, has fallen into and
forms part of his residuary estate and follows the destination thereof under the
terms of the 17th eclause of his said will and that the general hequest of his
residnary estats to the charities therein named and indicated amounts by law
to an execution by him of the said power of appointment and that therefore
the trustees of his said residwary property who are the parties hereto of the
second park are hound and entitled to administer the said Ambolee property as
part and parcel of his said residuary estate,

11. The value of the said Ambolee property is estimated to be Bs. 50,000,

12, The questions for the opinion of this Hon'ble Court ave :—

{a} Whether the said Ainbelee property comprised in the said indenture
of gettlement of the 20th day of March 1888 heveinahove mentioned has
vested in the pavties heveto of the sccond part upon the trusts of the charit-
able bequests contained in the 17th claunse of the will of the said Nusserwanji
Jehangivit Wadia ¥

(&) If not, whether the same property passes to the pavties of the thivd part
as Trustees of the Parsi Panchayet Funds und properties under the provisions
of the said indenture of settlement of the 29th day of March 1888 °

Lowndes for plaintiffs referred to section 78 of the Indian
Suceession Act.

Luverarity (with Sevté, Advocate General) for defendants 1 and
2w—A general power may be exercised by a will exeeuted
previously to the creation of the power and that too by a mere
residuary gift. The first question should be answered in the
affirmative. ‘

To negative the execution of a general power by a general
devise it is necessary to show a countrary intention and such
contrary intention must appear on the will itself,

- They cited the following cases ramStifiman v. WeedonsV, Moss
ve Harter®, Hutekins v, 08borne®, Pateh v. Shore®, Petiinger v.
dmbler®, Hodsdon v. Dancer®, Boyes v. Cook™, In re Clark’s
Hstate®, In ve Hernando®, Re Old’s Prusts™®, Airey v. BowerD,
In re Marsh(,

(1) (1848) 16 Sim. 26, () (1880} 14 Ch. D, 53,

2) (1854) 2 Fm. & Gift. 458, (8) (1880) 14 Ch, D, 422,

3 (1855) 4 Kay & J. 252, ) (1884) 27 Ch. D. 284.
() (1862) 2 Dr. & Sum, B8O, (10) (1886) 54 L. T. 677.

()} (1%66) L. B. 1 Eq, 510, (11) (188%) 12 App. Cas. 262,

(€) (1868) 16 W. &, 1101, (%) (1888) 38 Ch. D, G30.-
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DAvAR, J.—The partics to this suit are interested in the deci-
sion of certain questions of law which have arisen in connection
with an immoveable property in the village of Ambolee in the
suburbs of Bombay. They have entered into an agreement and
availed themselves of the provisions of Chapter 38 of the Civil
Procedure Code for the purpose of obtaining the opinion of the
Court on the questions which have arisen in connection with the
said Ambolee property.

One Nusserwanji Jehangir Wadia was the owner of this
property. On the 29th of Mareh 1888 he executed an indenture of
settlement whereby he granted and conveyed to certain trustees
the Ambolee property mentioned in the plaint. He reserved
to himself the rents and profits of the said property and the
wanagement thercof during his own lifetime and then to his
wife, On the death of the survivor of thew, the indenturce
of scttlement provides that the trustecs shall hold the said
premises “in trust for such person or persons or charity or
charitics and for such purpose or purposes as the said Nusser- -
wanji Jehangir Wadia should by deed or writing or by his
will or any codicil or codicils appoint.” In default of appoint-
ment the indenture provides that the premises should be
conveyed to the Trustees of the Parsi Panchayet of Bombay.,
The plaintiffs are the present trustees of this indenture of settle-
ment., Defendants 3 to 7 are the present Trustees of the Parsi
Panchayet Funds and properties,

On the Sth of June 1885 the said Nusserwanji Jehangir -
Wadia executed his last will and testament whereof he appointed
his wife Pirojbai the sole executrix, By the seventeenth clause
of his will the testator gave his vesiduary estate in the event of
his dying without issue to his executrix upon certain trusts men-
tioned in the said para. of his will. He, by the said clause of -
his will, appointed certain persons trustees for the purpose of
carrying out the Charitable Trusts established by the said sevens
teenth clause of his will and called them his charitable trustecs,
He gave the residue of his estate to his charitable trustees with
directions that they should apply the annual income in or towards
the endowment of hospitals for the sick) in donations, gifts or
grants to dispensaries, inflrmaries, educational or charitable
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institutions in the Island of Bombay and also in relieving poor 1807
and indigent Parsis. The seveuteenth clause of the will then  Divsmaw
goes on to provide that in the event of the charitable trusts mi‘.m”
being held to be void or ineapable of taking effect from any gif;ﬁ;;
cause whatever and in the event of his wife predecceasing him
and his dying without issue the whole of the residue of his
estate should go to the Parsi Panchayeb,
Nusserwanji Jehangiv Wadia died on the 5th of May 1897
without baving revoked his will and without any issue. DBefore
his death he made no express appointment of the Ainbolee pro-
perty.  His widow Pirojbai died on the 25th of April 1905,  After
Nusserwanji’s death his widow bad certain litigation with his
brother Nowroji. By a decree made by the appeal Court in the
suib between the widow and the brother of the deceased Nusser-
wanji, being Suit No, 611 of 1897, the charitable trusts
contained in the seventeenth clausc of the will of Nusserwanji
were upheld and trustees were appointed.  The first two defend-
ants are the surviving trustees so appointed by the Court, -
By the agreement between the parfies two questions are
submitted for the opinion of the Court. The first and principal
question is “whether the Ambolee property comprised in the
indenture of settlement of the 29th of March 1888 has vested in
the first two defendants upon the trusts of the charifable
bequests contained in the seventeenth clause of the will of the
late Nusserwanji Jehangir Wadia” The second guestion is
whether in the event of the Court answering the question in the
negative the said Ambolee property passes o the defendants 2
to 7 who arc the present trustees of the funds and properties of
the Parsi Panchayet, under the provisions of the indentuxe of
sottlement of -the 29th of March 1889,
At the hearing of this suit counsel for the plaintiff did not
argue the questions bub merely submitted to the orders and
directions of the Court. The Trustees of the Parsi Panchayet
funds and properties did not appear, but the questions were
argued before me by Mr. Inverarity who with the Advocate
General appeared for the first two defendants,

The questions hefore the Court ppesent no difficulty and the
only point for the consideration of the Court is covered by see
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tion 78 of the Indian Succession Act and concluded by a long
series of cases which are all collected and cited at page 222 and .
the following pages of Farwell on Powers.

Seetion 78 of the Indian Succession Act provides thab abequest
of the estate of the testator shall be construed to include any
property which he may have power to appoint by will to any
objeet he may think proper and shall operate as an execution of
such power and a bequest of property in a general manner shall
be consfrued to include any property which he may have
power to appoint by will to any object he may think proper and
shall operate as an execution of such power,

The question here is— Can the testator be said to have exercised
his power of appointment reserved to himself under the decd of
setblement of the 29th of March 1888 by the will which he had
made and published on the 8th of June 1885 ncarly three years
previous to the deed of seftlement ?

It must be remembeved that a will speaks from the date of the
testator’s death and in Stillman v. Weedon® it was held that the
will though made defore the power was created was a good exe-
cution of the power.

Boyes v. Cook® is a very distinct authority establishing the
proposition that a powcr of appointment reserved to a party
by a deed may be deemed fo be exercised by a will made previ-
ous to the instrument conferring the power of appointment pro-
vided a contrary intention is not shown by the will. In this
case & hushand rveserved to himself a power of appointment by
his will over one-third of the property settled by a deed of sepa~
ration, He had made a will several months before the execu-
tion of the deed of separation and it was held that the will was
a good execution of the power although made before the deed
of separation.

This case was approved of in the later case of direy v. Bower 9
by the House of Lords.

These cases are all of course decided under the English Wills.
Act (7 Will. IV and I Vie. c. 26), but sections 24 and 27 of that Act

(1) (1848) 16 Bim, 20. 2} (1883) 14 Ch. D. 53.
() (1887) 12 App. Cas. 263,
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cnly reproduce in conerete form the general principles of the law
which are again reproduced insection 78 of the Indian Succession
Act, The proposition of law laid down as the result of the
Joinb operation of sections 24 and 27 of the Wills Aet and deducible
from the English authorities, the more iImportant of which 1
have noticed above, is as stated in Farwell on Powers®, at page
222, that ©“a general power of appointment may be well exercised
Ly a will executed previously to the creation of the power, and
that too, by a mere residuary gifts”

I hold that the power of appointment reserved to himself by
the indenture of settlement of the 20th of Mareh 1888 was
validly exercised by the settlor Nusserwanji Jehangir Wadia by
his will made and published by him on the 8th of June 1885,

I answer the fivst question in the affirmative. T awm of opinion
that the Ambolee property comprised in the indenture of settle-
ment of the 29th of March 1888 has vested in defendants Nos, 1
aud 2 who are parties of the sccond part to the present agree-
ment upon the trusts of the charitable bequests contained in the
17th clanse of the will of their testator Nusserwanji Jehangiv
Wadia.

The second guestion in view of my answer to the first does
net arise. It will be convenient if however I record my opi-
nion in connection with that question that the defendants 3 to
7, the trustees of the funds and properties of the Parsi Pancha-
vet, take no interest whatever in the Ambolee property.

Decree to be drawn up in accordance with the agrecment re-
cited in paragraph 18 of the agreement, ‘

Liberty to the parties to apply as the oceasion may arise.

Attorneys for plaintiffs: Messrs. Ardeshiy, Hormusji, Dinshaw
& Co.

Attorneys for defendauts Nos. 1 and 2: Messrs. drdeshir,
Hormusji, Dinshaw & Co.

Attorneys for defendants Nos. 8—7: Messis, Craigie, Lynch
and Owen.
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