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OEIMINAIi BEVISION.

Before Mr. Justice Chaniamrhar and M r. Jv^Uoe Trail.

1907. EMPEROE V. KA.ITAN DUAiING FEBNAB.*
Man% i20. o f Gamhlwg A ct {BomUy A d  I V  o f  1887), seation& i ,  5,

6,f\~Qa'mhUng-~Kee%mig a mmion gaming-house— Presumption under 
section 7 of the A ct-Crim inal Procedure Code {A ci V  o f  1898), sections 65, 
lOS.

The complauiant, an Abkavi Sub-Inspector, having come to know that 
gaiahiing was then actually going on in the house of the accused, communicated 
the information to tho District Magistrate, whom ho met on the road. The 
Disfci’ict Magistrate deeired the complainant to go and stand before tho houso 
and ordered him to enter the house and arrest the persons gambling there

* Criminal Application for Revision No. 343 of 1906.

t Tlie Bombay Prevention of Gambling Act (Bombay Aet IV of 1887jj sections 4, 
5, 6, 7 run as follows 

4« Whoever—
(») being the owner or occupier or having the use of any house, room or place, 

opens, keeps or uses the same for the purpose o£ a common gaming-house, 
(6) being the owner or occupier of any such house, room or place inowxngly 

or wilfully permits the same to be opened, occupied, kept or ussd by any 
other person for the purpose aforesaid,

(c) has the care or management of, or in any manner assists in conducting the 
business of any such house, room or place opeaed, occupied, kept oi' used 
for the purpose aforesaid,

((̂ ) advances or furnishes money for the purpose of gaming with persons 
frecxueuting any sueh house, room or place, 

sball be punished with fine which may estend to &yb huudred rnpoos, or with 
imprisonment whioh may extend fco three months.

5. Whoever is found in any common gaming-house, playing or gaming witli 
cards, dice, counters or other instruments of gaming, or is found there present for 
tho purpose of gaming, whether by playing for any money, wager, stake or other
wise, shall be punished with fine which may extend to two hundred lupees, or with 
imprisonment •which may extend to one month.

Any person found in any common gaming-house during any gaming or playing 
theieiu shall be presumed, until the contrary bo made to appear, to have been there 
for the purpose of gaming.

6 . It shall be lawful for the Commissioner of Police in the City of Bombay, and 
elsewhere for any Magistrate of the First Class or any Bisfcriot Superintendent of 
Polec or for any Assistant Superintendent empowered by Government in thia behalf, 
upon, any complaint made before Mm on oath, tbat there is reason to suspect any
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on sight o f tlis District Magistrate’s carriage at the ftpot. The complainant 
did so ; and on a signal by tho District Magistrate entered the liouge and 
arrested the accused with cards and money. During the trial, the Distriot 
Slagistrate was not examined as a witness. The tr3nng Magistrate convicted 
the accused for offences under the Bombay Prevention, of Gambling Aot 
(Bombay Aot IV  of 1887}, applying to them the presamption arising under 
seofcton 7 of the A ct:

Held, reversing the conviction and fsentencej that the Magistrate erred in 
applying to the accused the presumption arising under section 7 of the Act.

The presumption under section 1 of the Bombay Prevention of Gambling Act 
(Bombay Act IV  o! 18S7) arises only where there has been an arrest and a 
search under section 6 of the Aot.

As a First Glass Magistrate has, under section G of the Act^ power to give 
authority under a special warrant to a police officer of the class designated in
tlie section to make the arrest and tho scaveh, the Lpgislatin-s must be pvr-=;umed

1907.

Embeeoe
V.

Fsrnid.

house,  ̂rcom or place to he used as a common gaming-house, and upon satisfying 
himself after suoh enquiry as he may think necessary that there are good grounds 
for such suspicion, to give authority, by special warrant under his hand, Ŷllea in 
his discretion he shall think fit, to any Inspector, or other superior officer of police 
of not less rank than a Chief Constable—

(а) to enter, with the assistance of such persons as may he found necessary, by 
night or by day, and by force if necessary, any such house, room or place, 
and

(б) to take into custody and bring before a Magistrate all persons whom he 
finds therein, whether they are then actually gaming or not, and

(c) to seize all instruments of gaming, and all moneys aud securities for monej% 
and articles of value reasonably suspected to have been used or intended to 
be used for the purpose of gaming, which are found therein, and

(fZ) to search all parts of the house, xoora or place, which lie shall have so 
entered, when he shall have reasou to believe that any iustruments o f 
gaming are concealed therein, and also the persons of those whom he shall 
so find therein or tsMe into custody, and to seize and take possession of all 
instruments of gaming found upon such search.

When any cards, dice, gaming-table, counters, cloth, board or other instru
ments of gaming used in playing any game, not being a game ol mere skillj are found 
in any house, rcom or place entered iinder warrant issued under the provisions of 
the last preceding section or about the pexaon of any of those who are foand there* 
in, it shall be evidence, until the contrary is niiade to appear, that such house, room 
ov place is used as a common gaming-house, and that the persons found therein were 
there preseiit for the purpose of gaming, although no play was actually seen by the 
Magistrate or police officer or hy any person acting under the authority of either 
of them, *
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fco Ixaye intended that the Magisti’ate, I ’irst Glass, should have the authority 
lo make the arrest and the search himsalf, i f  necessary.

Where the Bombay Prevention of Oamhling Acfc has provided for the manner 
or place o f investigating or inquiz'ing into any offence nnder it, its provisions 
must prevail and the Criminal Procedure Code mnst give way. Accordingly, 
no provision of tha Code as to the authority empowered to issue a warrant for 
arrest or search, or the person io whom and the conditions under which such 
warrant may be issued can apply for the purposes of section 7 of the Act. Tho 
authorifcvj the persons and the conditioas must be respectively those specifically 
mentioned in section G of tbe Act and no other. But the spGcial .provision in 
section C would still be subject to the general provisions of sections 65 and 
105 o f the Code.

When a Magistrate, First Class, or other officer mentioned in section 6 of tho 
Bombay Prevention o f Gambling Act (Bombay Act IV  of 1887) himself acts 
under its provisions  ̂ instead of acting through an oftlcer of tlie particular class 
prescribed therein under a special warrant, lie must aet strictly in compliance 
with those provisions. The first condition necessary to make an arrest and 
scizm-e under the section legal so as to bring in the operation of seotion f  is 
that where the Magistrate is acting on information, there must be a comjdaint 
made before him on odjt to set him in motion. When a Magistrate, Eirst 
Class, or other officer mentioned in section 6 himself does the acts specified in 
clauses (1) to (3) of the section instead of issuing a special warrant, he must give 
evidenco, because he supplies the place of the warrant and the warrant is a 
necessary part of the evidence for the prosecution.

Where a Magistrate, Tirst Class, himself makes an arrest and seizure under 
section 6 of tha Bombay Prevention of Gambling Act (Bombny Act I V  of 
1887} he mnst himself “  entor”  the “ house, room or place”  with the assistance 
of such persons as may be found necessary.

Section 6 of the Bombay Prevention of Gambling Act (Bombay Aot IY  of 
188?) must be construed strictly because section 7 gives to ^n arrest and seizure 
under it an operation different from, that of the general presumption of in
nocence in criminal cases.

Imperatricc v. SubJiahhattaO-̂  followed.

T his was an application for revision under section 439 of the 

Criminal Procedure Code (Act V  o£ 1898).

The accused was convicted by the First Class Magistrate of 

Karw^r for gaming in common gamiog-house, an offence punish

able under sections of the Bombay Prevention of Gambling Act 

' (Bombay Act IV* of 1887)^ and for keeping a common gaming

house, an offence punishable under section 4 of the Act.

: 0) Cl89S)Fnrep. di’. C.82C; Cr. R, 68 of 189fi,



O n  the 4th August 1906, the complainant, Kashinath, an 1907* 

A'bkdri Sub-Inspector of K^rw^r, got the information that Emsbbob

gambling was then actually going on in the house of the accused. p e e m u .

H e  then noticed the District Magistrate of the place coming in a 

(hm ny, and he communicated to the officer the information. The 

District Magistrate ordered the complainant to go and stand 

before the gambling house and said he himself would be there.

H e  then drove a little towards Kodibag Bundar and when the • 

complainant [reached the house in 'question^ then his (District 

Magistrate’s) dimnny also came there. The complainant was 

ordered beforehand to enter the house and arrest the persons 

gaming’ therej at the sight of the dimni/ coming towards the spot.
The complainant on his wa y to the house had secured the assist

ance of one Sawer, O n  a signal from the District Magistrate, the 

complainant and Sawer entered the house. They saw the 

accused and six ■ others gaming in the house with cards aud 

m o n e y ; some cards were in the gamblers’ hands and some copper 

coins wex'e set on the mat. The complainant told Sawer to take 

pos,session of the cards and the cash and the complainant caught 

hold of some of the gamblers. They began to struggle for 

escape j and the complainant cried out " the accused are m a n y  • 

and are running away ” The District Magistratej who was 

standing outsidsj said : Catch hold of them, don’t let them run

away.”

The complainant then lodged a complaint against the 

accused.

In the course of the trial, the Magistrate Informed the accused^s 

pleader that the District'Magistrate would be called to give his 

evidence if the pleader so desired; but the pleader said that he 

did not wish to call the District Magistrate.

The Magistrate found the accused guilty of both the offences 

charged and sentenced him to pay a fine of Rs. 20 for the first 

offence and a fine of Bs. 10 for the second. In the course of bis 

judgment the learned Magistrate went on to say; —

« Ifc *was the District Magisliate, wlaose powers are very extensive, "wlio 
ordered the Sub-Inspector to enter tlie lionse and arrest the gamblers and the 
District Magistrate himself was present on the spot; and the eireumstance?,
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19&7. tlie evidence shows., were siieli tluit no written order conH bare heeii given at
~Fmpfro^  tlid time without giving au opportunity for the offenders to run away -witli

impunity, and tliis appc-avs to liave been the cause foi* the District Magistrate 
Fj;r s a d . h im fielf t& he pre.^LTd there dming the arrests, and wliose voibal orders to tte

complainant lioar out a clear ineaning not to eutev the house till lie saw the 
iJiiitriet Magistrate’h dimiUf/ eomwg to^vards the place. Practically eierything 
i.h3port:i!!t Tras done by the L i s t r i c t  Magistrate himself in his presence, after fnlly 
satisfTiiiS’ liinisolf about the ofi’euce. So there was no necessity of a "warrant 
Uiulor section 0 as tho District Magistrate can entejtain cases without coioplaint, 
and can arrest any oiSender in hig presence, l>y ordering any person to effect the 
arrest. Heic was therefore no necessity of a police officer of rank not less than 
a Ciiit-'f Coiiptabie for entering the houee and bringing the gamblers before the 
District IMagistrate, who ■was standing just near the threshold of the house. Of 
eoiirse it would have been quite expectable of, and proper for, the police, con
sistent with due discharge of thoir duty, to have detected the offence earliei’, and 
to have brought the offenders to justice, as it appears that the house has been 
in use as a common gaming-hou-so for the last four months at least; but this 
want of vigilance on tlieir part does not make the complainant’s action in this 
eâ e in any way illegal or improper but ĉ uite creditable to his energy and good 
isense/̂

The accused applied to the High Court under its criminal 

revisional jurisdiction.

Si T. Valehaf) for the accused i— The proceedings taken against 

the accused were imder a special enactment^ m., the Bomhay 

Prevention of Gambling Act (Bombay Act IV of 1887). The 

Act has got a procedure peculiarly its own. The provisions of 

the Criminal Procedure Code (Act V  of 1898) do not thei'efore 

apply; vide section clause (2).

Section 6 of the Act empowers a First Class Magistrate to issue 

a warrant to any Polic.e officer above the rank of a Chief Con

stable, upon a complaint made upon oath that any house is used 

as a common gaming-house. In this ease the person w h o  effected 

the arrest was not at all a Police officer nor did he ma ke any 

complaint on oath before the Magistrate. The Magistrate, 

again J was not himself present at the place of arrest. Section 64  
of the Criminal Procedure Code, 1898, has therefore no applica

tion.

If, however, it be said that the trial can be pursued under the 

provisions of the Criminal Procedure Code, then it should be 

conducted only as provicied by the Code. In that event, the
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prosecution must first establisli that tlie hoafle in question was a 1907.

common garaing”]iousG, It caunofc take advantage of tlie pre- Emperok

sumption created Ijy section 7 of the Bombay Prevention of TeiIx.w .
Gambling Act, 1887, Thafc presumption can arise only when 

there has been an arrest under section 6 of the Act.

The Croveniideiit Fleader^ fou tho Crown :— Tlie section of the 

Criminai Procedure Code^ applicable to this ease, is section 65 

rather than section 64. Tho District Magistrate is empowered 

by section 190 (c) to take cognizance of an offence upon informa

tion received from any person other than a Police officer. This 

power includes the power to issue a warrant for the arreBt of 

the alleged ofiender. Sectictn 65 empowers the Magistrate to 

order the arrest in his presence of snch offenders. It makes a 

written warrant unnecessary.

In this case, the District Magistrate did receive infovmation 

and it was perfectly open to him to order an arrest under tbe 

joint operation of sections 109 (c) and 65.

S. V. Palehar was heard in reply.

C h in d a v a r .k a Ej j.-— The petitioners^ seven in numberj have 

been convicted by the First Class Magistrate at Karwar of the 

offence of gaming in a common gaming house under s. 5 o£

Bombay Act IV o£ 1837. The first petitioner has also been 

convicted of the offence of keeping a common gaming house 

under s. ̂  • of the Act. The legality of the conviction is ques

tioned bc/ore us on the ground that the Magistrate has erred 

in applyifig the provisions of s. 7 of the Act by presuming afc the 

outset the guilt of the petitioners and throwing on them the 

onus of proving their innocence.

The facts, which have been found by the Magistrate and which 

are material for the purposes of the ground on which we î re 

asked to quash the convictions, are briefly these;—

One Kashinath Lasman, A'bk^xi Sub-Inspector, Karw^r, 

having met the District Magistrate of that place driving in a 

dmmi^ on the Kodibag Road, informed the said Magistrate that 
gambling was then going on in the house of Kaitan D. Fernad, 

petitioner No, 1. Th'^ District Magisjirate desired Kashinath to 

go and stand before the house and said that he would himself be
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1007. there within a short tirae. Kashinath was at the same time 

ardercd by the Magistrate to euter the house and arrest the persons 

gambling on sight of the D istrict Mag’istratê s dumny coming 
towards the spot. Kashinath accordingly went and stood near 

the house, having in the meantime secured the assistance of one 

Sawer, an Abkdri Constable. Immediately after that the 

District Magistrate's chmny arrived^ and on a signal by him 

to the two persons to enter the house, they entered and the 

petitioners were arrested with cards and money. The petitioners 

tried to eflect an escape, but the District Magistrate, who was 

standing outside, said : Catch hold of them.^^

CJpon these facts, the Magistrate, before w h o m  the petitioners 

were tried, has held that under s. 7 of the Bombay Act No. IV 

of 1887 it was for them to prove that they were not guilty of 

the offences charged.

The presumption under s. 7 arises only where there has been an 

arrest and a search under s. 6 of the Act, which provides that it 
shall be lawful for any Magistrate of the First Class, upon any 

complaint made before him on oath that there is reason to 

suspect any house, room, or place to be used as a common 

gaming house, and upon satisfying himself affcer such enquiry as 

he ma y think necessary that there are good grounds for such 

suspicion, to give authority, by special warrant under his hand, 

when in his discretion he shall think fifc, to any'Inspector or 

other superior officer of Police of not less rank than a Chief 

Constable ” to enter and arrest and seize all instruments of 

gaming.

In the present case there was no such warrant, but it is 

contended, and we think rightly, that, as under s. 6 the District 

Magistrate as a Magistrate, First Class, had power to give 

authority under a special warrant to a Police officer of the class 

designated in the section to make the arrest and the search, the 

Legislature must be presumed to have intended thafc the Magis

trate, First Class, should have authority to make the arrest 

and the search himself, if necessary. The action of the District 

Magistrate is one falling within the principle of the legal ma xi m 

that ̂ ‘whatever a m a n  sm ju ris m a y  do 'o£ himself, he m a y  do 
by another/^ and its correlative that " whalt is done by another

,m  t h e  IlfDIAN LAW REPORTS. [VOL. XXXL



i.s to bo deemed done by the party himselt'j rpii per alhmi facii per
§ei])SiiiiL facsre vlde^iir/^ W h e n  the Legish^fcure empowers an Em pebob

officer to delegate an authority to do a certain aet to another W yi-siltj,
person, it necessarily implies that the original authority to do

such act is fully and completely in the officer himself, but that

it is necessary for the exigencies o£ business that it should be

done in the majority of cases by persons acting under authority

derived from him. This principle is adopted by the Legislature

in SS. 65 and 105 of the Code of Criminal Procedure. Section 65

authorises a Magistrate to make au arrest himself or direct an

arrest in his presence in cases in which he is competent at the

time and in the circumstances to issue a warrant.^’ A n d  s. 105

of the Code provides similarly for a search by him or in his

presence. Ifc is urged, however^ by the learned Pleader of the

petitioners, that these two sections of the Criminal Procedure

Code have no application to the Bombay Gaming Act by virtue

of cl. (2) of s. 5 of that Code. But all that the said clause

enacts is that the provisions of the Code shall apply not only to

the investigation, inquiry, and trial of offences under the Indian

Penal Code, but also to offences under any other law, “ subject to

any enactment for the time being in force regulating the manner

or place of investigating, inquiring into, trying or otherwise

dealing with such offences.'’ Where the Gaming Act has provided

for the mj^iner or place of investigating or inquiring into any

offence under it, its provisions must prevail and the Criminal

Procedure Code must give way. Accordingly, no provision of

the Code as to the authority empowered to issue a warrant for

arrest or search, or the persons to w h o m  and the conditions

under which such warrant m a y . be issued can apply for the

purposes of s. 7 of the Gaming Act. The authority, the persons

and the conditions^ must be respectively those specifically

mentioned in s, 6 of the Act and uo other* But otherwise

the special provision in s. 6 would still be subject to the general

provisions of ss. 65 and 105 of the Code.

When, ■ however, a Magistrate, First Class, or other officer 

mentioned in s. 6 of the Act himself acts under its pr6visiona, 

instead of acting through an officer of the particular class 

prescribed therein under a special warrant, he must act strictly
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J0(i7. in compliance with fchose provisions. The first condition 

Esitbboe necessary to make an. arrest and seizure under the section legal 

so as to bring iu the operation of s. 7 is that, where the 

Magistrate is acting on information, there must be a complaint 

made before him m  <iath to  set him in motion. There is nothing 

on the record of this case to show that there was any such 

complaint. The District Magistrate is not examined. W h e n  

a Magistrate, First Class, or other officer mentioned in s. 6 

himself does the acts specified in els, 1 to 3 of the section, instead 

o i issuing a special warrant, he must give evidence, because he 
supplies the place of the warrant and the warrant is a necessary 

part of the evidence for the prosecution. See v .
Suhsoohh W. From the judgment under revision we gather that 

tbe Magistrate who tried this case asked the petitioners^ Pleader 

whether he would like the District Magistrate called for examina

tion, and the pleader replied N o  But the Pleader’s negative 

answer must be construed in favour of the accused. H e  did not 

desire the District Magistrate to be called, because the evidence 

of the latter was not necessary for his purpose. If the District 

Magistrate were not called, it was so much the better for his 

clients, because in that case there would be no proof that the 

District Magistrate had acted upon such a complaint as s. 6 

requires and it was for the prosecution to adduce such proof. 

Then again, where a Magistrate, First Class, himself makes an 

arrest and seizure under s. 6 of the Act, he must himself enter 

the house, room, or place,with, of course, the assistance of 

such persons as may be found necessary. Here the finding of 

the Court below is that the District Magistrate (Mr. Pause) did 

not enter the house but stood outside; aud it was the complain

ant Kashinath and his comrade Sawer, who, on a signal given 

by the District Magistrate, entered, arrested some of the 

petitioners and seized the cards and the dice/' Section 6 must 

be construed strictly, because s’.'7 gives to an arrest and seizure 

under it an operation dififcrent from that of the general presump

tion of innocence in criminal cases. See hnperatrix v. Sulha- 
MaUa

(1) 0.870) 2K .-W ,P ,H . C. E. VD (1895) Cr. R. K'o. 68 of 1895 5

tJnrep. Cr. C.825.
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W e  must, for these reasons, quash the convictions and 

sentences and direct the fines, if paid, to be refunded to the 

petitioners. It follows that the order of compensation passed 

by the Magistrate falls to the ground, so also all other orders 

passed by the Magistrate relating to the property seized in 

connection with the case,

Gonvictions and sentences set aside.

R. K.

Empbeou.
V,

Febnab.

1907.

APPELLATE CIVIL,

Before Sir Lawrence Jenhins, K -G .L ^ t  Chief Justice, and
Mr. Justice Beaman.

BAI SHEI YAKTUBA. ( o b i g i n a i  Defemdaht 1 ), A pplicaijt, v. AGrAE- 
SANGJI PvAISANCtJI (origtnal Plaintipp), Opponeut.'*

Civil Procedure Code (A ct X I V  o f  1882), ss> SOS and 6'23~ Judgment— 
Decree—Addition to the decree not warranted hy the j^idgment-^Juris- 
diction—Bevisiono

Proceedings under s. 206 of the Civil Procedure Code (Acfc X IY  of 1882) 
terminate in an order, and such an order cau be dealt -with in revision under 
s. 622 of the Civil Procedure Oode (Act X IV  of 1882).

The oi’der under s. 206 of tlie Civil Procedure Oode (Act X IY  of 1882) is 
beyond jurisdiction i f  it makes an addition to the decree not warranted by the 
judgraont.

A pplication under the extraordinary jurisdiction (s. 622 of the 

Civil Procedure Code, Act X I V  of 1882) against the order 

passed by Chandulal Mathuradas, First Class Subordinate 

Judge of Ahmedabad, on an application for the amendment of a 

decree.

The plaintiff brought a suit in the Court of the First Class 

Subordinate Judge of Ahmedabad against defendant*!, Bai Shri 

Vaktuba, and her minor son Kanjitsingji, defendant S, for a 
declaration that defendant 2 was a spurious and illegitimate 
child and was not born to the plaintiff. H e  also prayed lor an 

injunction.

1007. 
March 21.

* Application No 303 of 1906 under extraordinary jurisdiction.


