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CRIMINAL REVISION.

Before Mr. Justice Chandavarkar and My Justice Prati.
EMPEROR » KAITAN DUMING FERNAD.#*

Bombay Prevention of Gambling Aet (Bombuy Act IV of 1887), sections 4, 5,
6, 7 t—GQambling—Keeping ¢ common gaming-houwse—Presumption wnder,
scetion 7 of the Aet—Criminal Procedure Code (et V of 1898), sections 65,
105,

The complainant, an Abkari Sub-Inspector, having come to know thab
gambling was then actually going on in the house of the accused, communicated
the information to the Distvict Magistrate, whom he met on the road. The
District Magistrate desired the complainant to go and stand before the house
and ordered bim to enter the house and arvest the persons gambling there

* Oriminal Application for Revision No. 343 of 1906,

1 The Bombay Prevention of Gambling Act (Bombay Act IV of 1887), scctions 4,
B, 6, 7 run as follows t=—

4, Whoever—
{2} being the owner or occupier or having the use of any house, room or place,
opens, keeps or uses the same for the purpose of a common gaming-house,

(b) being the owner or oceupier of any such house, room or place knowingly
or wilfully permits the same to be opened, oceupied, kept or usad by any
other person for the purpose aforesaid,

(¢) bag the care ar management of, or in any manner assists in conducbing the
business of any such house, room or place opened, oceupicd, kepb or used
for the purpose aforesaid,

(d) advances or furnishes money for the purposc of gaming with persons
freqruenting any such house, room or place,

ghall be punished with fine which may exbend to five hundred rupces, or with
" imprisonment which may extend o three months,

5. Whoever is found in any common gaming-house, playing or gaming with
cards, dice, counters or otber insttuments of gaming, or is found therc present for
the purpose of gaming, whether by playing for any money, wager, stake or other-
wise, shall be punished with fine which may extend to two hundred rupecs, or with
imprisonment which may extend to one month,

Any person found in any common gaming-house during any gaming or playing
therein shall be presumed, until the contrary ho made to appear, to Lave been there

. for the purpose of gaming.

6. It shall be lawful for the Commissioner of Police in the ity of Bombay, and
elsewhere for any Magistrate of the First Class or any District Superintendent of
Police gr for any Assistant Superintendent empowered by Government in this behalf,
upon any complaint made before hith on oath, that there is reason to suspect any
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on sight of the District Magistrate’s enrringe at the spot. The complainant
did so; and on a signal by the District Magistrate entered the houss and
mrested the accused with cards and money. During the trial, the Distriet
Magistrate was not examined as a witness, The trying Magistrate convicted
the accused for offemces under the Bombay Prevention of (ambling Act
(Bombay Act IV of 1887), applying to them the presumption arising under
seobion 7 of the Act:

£eld, reversing the conviction and sentence, that the Magistrate erred in
applying to the accused the presumption arising under section 7 of the Act.

The presumption under section 7 of the Bombay Prevention of Gambling Act
(Bombay Act IV of 1887) arises only where there has been an arrest and a
search under section 6 of the Adt.

As a First, Class Magistrate has, under section G of the Act, power to give

anthority under & special warrant to a police officer of the class designated in
the zection to make the arrest and the search, the Tegislature must be prosmmed

house,, rcom or place to he used asa common gaming house, and upon satisfying
himself after such enquiry as he eay think necessary that there are good groumnds
for sueh suspicion, to give authority, by special warrant under his hand, when in
Dis discretion he shall think i, to any Inspector, or other supericr officer of police
of not less rank than a Chief Constable—

l) to enter, with the acsistance of such persons as may be found necessary, by
night or by day, and by force if necessary, any such house, room or place,
and

(8) to take into custody and bring before a Magistrate all persons whom he
finds therein, whether they arc then actually gaming or not, and

(¢) to seize all instruments of gaming, and all moneys and securities for money,
aud arbicles of value reasonably suspected to have been used or intended to
be used for the purpose of gaming, which are found therein, and

(dy to scarch all parts of the house, room or place, which he shall have so
entered, when he shall have reason to helieve that any instruments of
gaming are concealed therein, and also the persons of those whom he shall
so find therein or take into custody, and to seize and take possession of all
instruments of gaming found upen such search,

7. Wken any cards, dice, gaming-table, counters, cloth, board or other instru-
ments of gmni;.] o used in playing any game, not being a game of mere skill, are found
in any house, rcom or place entered under warrant issued under the provisions of
the lost preceding section or abont the person of any of those who are found thers-
in, it shall be evidence, until the contrary is made to appear, that such honse, room
ox place is used as s common gaming-house, and that the persons found therein were
there present for the purpose of gaming, although no play was actnally seen by the
Magistrate or police officer or by any persen acting under the suthority of either
of them, ¢
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to have intended that the Magistrate, First Class, should have the authority
10 malke the arrest and the seareh himsalf, if necessary.

Where the Bombay Prevention of Gambling Act has provided for the manner
or place of investigating or inquiring into any offence under it, its provisions
must prevail and the Criminal Procedure Code must give way. Acocordingly,
1o provision of the Code as to the authority ewpowered to issne a warrant for
mrest or search, or the person lo whom and the conditions under which such
warranb may be issued oan apply for the purposes of section 7 of the Act- The
anthority, the persons and the conditions must be respectively those specifically
mentioned in section 6 of the Act and no other. But the special .provision in
section G would still b subject to the general provigions of sections 65 and
105 of the Code. ,

When a Magistrate, First Class, or other officer mentioned in section 6 of the
Bombay Pravention of Gambling Act (Bombay Act IV of 1887) himself acts
under its provisions, instead of acting through an officer of the particular class
preseribed therein under a speeial warrant, he must sct strictly in compliance
with those provisions. The first condition necessary to make an arrest and
scizure nnder the section legal so as to bring in the operation of section 7 is
that where the Magistrate is acting on information, there must be a complaint
made hefore him en ocath to set him in motion. When a Magistrate, Fivst
Class, or other officer mentioned in section 6 himself does the acts specified in
clanses (1) to (3) of the section instead of issuing a special warrant, he must give
evidence, because he supplies the place of the warrant and the wamant is a
necessary part of the evidence for the prosecution.

‘Where o Magistrate, First Class, himself makes an arrest and seizure under
section 6 of tha Bombay Prevention of Gambling Act (Bombay Aet IV of
1887) he mnst himself “ enter '’ the “house, room or place” with the assistance
of such persons as may be found necessary.

Section 6 of the Bombay Prevention of Gambling Act (Bombay Act IV of
1887) must ba construed strictly because section 7 gives to an arrest and seiznre
nnder it an operation different from that of the general presumption of in-
nocence in criminal cases. .

- Imperatriz v, Subliablattal) followed.

THIS was an application for vevision under section 489 of the
Criminal Procedure Code (Act V of 1898),

The accused was convicted by the First Class Magistrate of
Kérwdr for gaming in common gaming-house, an offence punish- -
able under section 5 of the Bombay Prevention of G Gambling Act
' (Bombay Act IV- of 1887), and for keeping a common gaming-
house, an offence pum&hable under section 4 of the Act.

© (1) (1898) Unrep. (A C, 825; Cr. R, 68 of 1898,
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On the 4th August 1906, the complainant, Kashinath, an
A'bkdri Sub-Inspector of Kérwdr, got the information that
gambling was then actually going on in the house of the accused.
He then noticed the District Magistraté of the place coming in a
dumny, and he communicated to the officer the information, - The
Distriet Magistrate ordered the complainant to go and stand
before the gambling house and said he himself would be there.

He then drove a little towards Kodibag Bundar and when the -

complainant {reached the house in "question, then his {District
Magistrate’s) dwmny also came there. The complainant was
ordered beforehand to enter the house and arvest the persons
gaming there, at the sight of the dumny coming towards the spot.
The complainant on his way to the house had secured the assiste
ance of one Sawer, On a signal from the District Magisirate, the
complainant and Sawer entered the house. They saw the
accused and six-others gaming in the house with cards and
money ; some cards were in the gamblers’ hands and some copper
coins were set on the mat. The complainant told Sawer to take
possession of the cards and the cash and the eomplainant caught
hold of some of the gamblers. They began to struggle for

escape ; and the complainanb cried out “the accused are many -

and are running away.” The District Magistrate, who was
standing outside, said: “ Catch hold of them, don’t let them run
- away.”’

The complainant then lodged a complaint against the
aceused.

In the course of the trial, the Magistrate informed the aceused’s
pleader that the District-Magistrate would be called to give his
evidence if the pleader so desived ; but the pleader said that he
did not wish to call the Distriet Magistrate.

- The Magistrate found the accused guilty of both the offences
charged and sentenced him to pay a fine of Rs. 20 for the first

offence and a fine of Rs. 10 for the second. In the course of his

judgment the learned Magistrate went on to say:—

« Tt was the District Magisiiate, whose powers are very extensive, who

ordered the Sub-Inspector to enter the house and arvest the gamblers and the '

Distriet Magistrate himself was present on tho spob; and the circumstanees,
B 750—4 -
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the evidence shows, weve sueh: that po writien ozder could have heen given at
the time without giving an cpportunity for the offenders to run away with
impunity, and this appears to have been the cause for the District Magistrate
Limeslf to be present there during the arrests, and whose verbal orders to the
eoraplainant begr out o elear meaning not to enter the house till he saw the
Dristuict Magistrate’s dumi y coming tewards the place. Practically everything
jwportant was done by the Distriet Magistrate himsolf in his presence, after fully
sntisfying himeclf abont the offence. So there wasno necessity of a warrant
under socton 6 ns the Distriet Magistrate can entertain cases without complaint,
and cin arvest any offender in his presence, Ly ardering any person to effect the
nyrest.  Here was therefore no neeessity of a police officer of rank not less than
a Uhicf Consiohle for entering the house and bringing the gamblers hefore the
District Magistrate, who was standing just near the threshold of the house. Of
eourse it wonld have been guite expectable of, and proper for, the police, con-
sistent with due discharge ef their duty, to have detected the offence carlier, and
to have hrought the offenders to justice, as it appears that the house has been
in use as o common gaming-house for the last forr months at least ; but this
want of vigilance on their part does not make the complainant’s action in thig
ease in any way illegal or improper but quite creditable to his cuergy and good
ense.” .

The accused applied to the High Court under its criminal
revisional jurisdiction.

S F. 'Pa_lelw, for the accused :—The proceedings taken against
the accused were under & special enactment, ¢iz,, the Bombay
Prevention of Gambling Act (Bombay Act IV of 1887). The
Act has gob a procedure peculiarly its own. The provisions of
the Criminal Procedure Code (Act V of 1898) do not therefore
appiy ; vide section 1, clause (2).

Section 6 of the Act empowers a First Class Magistrate to issue
a warrant to any Police officer above the rank of & Chief Con-
stable, upon & complaint made upen oath that any house is used
as a common gaming-house. In this case the person who effected
the arrest was not at all a Police officer nor did he make any
complaint on oath before the Magistrate, The Magistrate,
again, was not himself present at the place of arrest. Rection 64
of the Criminal Procedure Code, 1898, has therefore no applica~
tion. .

. If, however, it be said that the trial can be pursued under the
provisions of the Criminal Procedure Code, then it should be

- conducted only as provided by the Code. In that event, the
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prosecution must first establish that the houase in question was a
common gaming-house. It cannot take advantage of the pre-
sumption created by section 7 of the Bombay Prevention of
Gambling Act, 1887, That presumption can avise only when
there has been an arrvest under section 6 of the Act.

The Goverinicent Pleadsr, for the Crown :—The section of the
Crimiral Procedure Code, applicable to this case, is section 65
rather than section 64. The District Magistrate is empowered
by seetion 190 (¢) to take cognizance of an offence upon informa-~
tion received from any person other than a Police officer, This
power includes the power to issue a warrant for the arvest of
the alleged offender. Section 65 empowers the Magistrate to
order the arrest in his presence of such offenders. It makes a
© written warrant unnecessary.

In this case, the District Magistrate did veceive information
and it was perfectly open to him to order an arrest under the
joint operation of sections 100 (¢) and 65,

8. V. Palekar was heard in reply.

CHANDAVARKAR, J —The petitioners, seven in number, havc
been convicted by the First Class Magistrate at Kérwar of the
offence of gaming in a common gaming house under s, 5 of
Bombay Act IV of 1837. The first petitioner has also been
convicted of the offence of keeping a common gaming house
under s. ¢ of the Aeb. The legality of the convietion is gues-
tioned bofore us on the ground that the Magistrate has erved
in applyiag the provisions of s, 7 of the Act by presuming at the
outset the guilt of the petitioners and throwing on them the
onus of proving their innocence,

The facts, which have been found by the Magistrate and which
are material for the purposes of the ground on which we are
asked to quash the convictions, are briefly these i~

One Kashinath Laxman, A’bkéri Sub-Inspector, Kirwér,

having met the Distvict Magistrate of that place driving in a
dumny on the Kodihdg Road, informed the said Magistrate that
gambling was then going on in the house of Kaiten D. Fernad,
petitioner No. 1, Thy Distriet Magisprate desired Kashinath to
go and stand before the house and said that he would himself be
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there within a short time, Kashinath was at the same time
ordercd by the Magistrate to enter the house and arresb the persons
garbling on sight of the Distriet Magistrate’s dummy coming
towards thu spot. Kashinath aecordmnly went and stood near
the house, having in the meantime secured the assistance of one
Sawer, an Abkéri Constable., Immediately after that the
District Magistrate’s damny arrived, and on a signal by him
to the two persons to enter the housc, they entered and the
petitioners were arrested with cards and money. The petitioners
tried to effect an escape, but the District Magistrate, who was
standing outside, said : “ Catch hold of them.”

Upon these facts, the Magistrate, before whom the petitioners
were tried, has held that under s, 7 of the Bombay Act No. IV
of 1887 it was for them to prove that they were not guilty of
the offences charged.

The presumption under s, 7 avises only where there has been an
arresh and a search under 5. 6 of the Act, which provides that it
shall be lawful for any Magistrate of the First Class, ““ upon any
complaint made Lefore him on oath thab there is reason to
suspect any house, room, or place to be used as a common
gaming house, and upon satistying himself after such enquiry as
he may think necessary that there are good grounds for such
suspicion, to give authority, by special warrant under his hand,
when in his diseretion he shall think fit, to any Inspcetor or
other superior officer of Police of not less rank than a Chief
Constable ” to enter and arrest and seize all instruments of
gaming. A

In the present case there was no such warrant, but it Is
contended, and we think rightly, that, as under s. 6 the Distriet
Magistrate as a Magistrate, First Class, had power to give

“authority under a special warrant to a Police officer of the class

designated in the section to make the arrest and the search, the

‘Legislature must be presumed to have intended that the Magis-

trate, First Class, should have authority to make the arrest
and the search himself, if necessary. The action of the District
Magistrate is one falling within the principle of the legal maxim

that “whatever a man sue juris may do of himself, he may do

by another,” and its coxrelatlve that “ th,t is done by another
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is to be deewmed done by the pavty himself, qui per alium facit per
seipsuwir facere widefur.”” When the Legislature empowers an
officer to delegate an authority to do a certain act to another
person, it necessarily implies that the original authority to do
such act is fully and completely in the officer himself, but that
it is necessary for the exigencies of business that it should be
done in the majority of cases by persons acting under authority
derived from him. This prineciple is adopted by the Legislature
in ss. 65 and 105 of the Code of Criminal Procedure. Section 65
authorises a Magistrate to make an arrest himself or direct an
atrrest in his presence in cases in which *“ he is competent at the
time and in the cireumstances to issue a warrant.’”” And s. 105
of the Code provides similarly for a search Ly him or in his
presence, It is urged, however, by the learned Pleader of the
petitioners, that these two sections of the Criminal Procedure
Code have no application to the Bombay Gaming Act by virtue
of cl. (2) of s. 5 of that Code. But all that the said clause
enacts is that the provisions of the Code shall apply not only to
the investigation, inquiry, and trial of offences under the Indian
Penal Code, but also to offences under any other law, “ subject to
any enactment for the time being in force regulating the manner
or place of investigating, inquiring into, trying or otherwise
dealing with such offences.” Where the Gaming Act has provided
for the mauner or place of investigating or inquiring into any
offence ander it, its provisions must prevail and the Criminal
Procedure Code must give way. Accordingly, no provision of
the Code as to the authority empowered to issue a warrant for
arrest or search, or the persons to whom and the conditions
under which such warrant may be issued can apply for the
purposes of s, 7 of the Gaming Act.  The authority, the persons
and the conditions, must be respectively those specifically
mentioned in s, 6 of the Act and no other, But otherwise
the special provision in s. 8 would still be subject to the general
provisions of ss. 65 and 105 of the Code.

When, " however, a Magistrate, First Class, or other officer
mentioned in s. 6 of the Act himself acts under its provisions,
instead of acting through an officer of the particular class

preseribed therein under a ﬁpecml wananb he must act strietly -
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in compliance with those provisions. The first condition
necessary to make an arrest and seizure under the section legal
so as to bring in the operation of s. 7 is that, where the
Magistrate is acting on information, there must be a complaint
made before him o path to set him in motion. There is nothing
ot the record of this case to show that there was any such
complaint. The District Magistrate is not examined. When

a Magistrate, First Class, or other officer mentioned in s, 6

himself does the acts specified in els. 1 to 8 of the section, instead

of issuing a special warrant, he must give evidence, beecause he

supplies the place of the warrant and the warrant is a necessary

part of the evidence for the prosecution. See Queen v.

Subsookk I, TFrom the judgment under revision we gather that
the Magistrate who tried this case asked the petitioners’ Pleader
whether he would like the District Magist rate called for examina-
tion, and the pleader replied “ No”. But the Pleader’s negative

answer must be construed in favour of the accused. He did not
desire the Distriet Magistrate to be called, because the evidence

of the latber was nob necessary for his purpose. If the District
Magistrate were not called, it was so much the better for his

clients, because in that case there would be no proof that the

District Magistrate had acted npon such a complaint as s, 6

requires and it was for the prosecution to adduce such proof,

Then again, where a Magistrate, First Class, himself makes an
arrest and seizure under s. 6 of the Act, he must himself “enter”
the * house, room, or place,” with, of course, the assistance of
such persons as may be found necessary. Here the finding of
the Court below is that the District Magistrate (Mr. Panse) did

not enter the house but stood outside ; and it was the complain-

ant Kashinath and his comrade Sawer, who, on a signal given
by “the District Magistrate, entered, arrested some of the
petitioners and seized “the cards and the dice”” Section 6 must
be construed strictly, because 5.7 gives to an arrest and seizare
under it an opera.tlon different from that of the general presump-

tion of innocence in criminal cases. See Imperatriz v. Subla-
thatte @,

{1 (1870) 2 N.~W, P, H. C. R, 476~ (2) (1896) Cr. R. No, 68 of 1895 3
Uarep. Cr. C. 825.
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We must, for these reasons, quash the convictions and 1967,
sentences and direct the fines, if paid, to be refunded to the  Eurrson
petitioners. It follows that the order of compensation passed
by the Magistrate falls to the ground, so also all other orders
passed by the Magistrate relating to the property seized in
conneetion with the case.

LA
FER¥ 4D,

Convictions and sentences set aside.

R R.

APPELLATE CIVIL,

Before Str Lawrence Jenkins, K.C.LE., Chief Justice, and
Mp. Justice Beaman.

BAT SHRI VAKTUBA (or1c1¥aL DEFENDANT 1), ARPPLICANT, v, AGAR- 1907,
SANGII RAISANGII (oricinal Praintirr), Orronene.* Mareh 21,

Civil Procedure Code (Aot XIV of 1862), ss. 208 and 623~Judgment—
Decree— Addition to the decree not warranted by the judgment—~Juris-
diction—Revision. ‘

Proceedings under s, 206 of the Civil Procedare Code (Act XIV of 188:;)
tuminate in an order, and such an order ean he dealt with in revision under
2 of the Civil Procedure Code (Aet XIV of 1882).

The order under s.206 of the Civil Procedure” Code (Act XTIV of 1882) is
beyond jurisdiction if it makes an addition to the decreo not warranted by tha
judgment,

AprpLICATION under the extraordinary jurisdiction (s. 622 of the
Civil Procedure Code, Act XIV of 1882) against the order
passed by Chandulal Mathuradas, First Class Subordinate
Judge of Ahmedabad, on an application for the amendment of a
decree.

The plaintiff brought a suit in the Court of the First Class
Subordinate Judge of Ahmedabad against defendant.l, Bai Shri
Vaktuba, and her minor son Ranjitsingji, defendant 2, fora
“declaration that defendant 2 was a spurious and illegitimate
child ‘and was not born'to the plaintiff. He also prayed for an
injuncbion,

¥ Application No. 303 of 1906 undef extraordinary jurisdiction.



