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Civil procedure. Code (A ct X I V  o f  1SS.2), seeMons 56S) G^3~‘ Discmerij o f --------- —
fresh eindence—IaGlies'—II^egUgeiiee—D ism ssal o f  ajp])lisaUo}i fo r  remew—'
Additio/icd evidence on apjoeal—JEvidence tahen preliminarij to hexring o f  
appeal, on, the- merits—Suit for damages fo r  injuries on raihoa;//— Appeal 
deciLlcd noi on cdidence at trial hui on olservatmis o f  Judges at presofitat'wi 
o f  scene and events o f acciden t on another night than that on ivhick accident 
occurred.

The legitimate occasion for section 568 of tlie Civil Procedxivo Code (X IV  of 
1882) is Tvlien on exariiiaing the evidenco as it standsj some iulierent laciina or 
defect bacornes apparent, and uot wliere a discovery is made outside tlie Court 
o f fresli evidence and the application is made to ia\poi’t i t : that is the .subject 
ft£ the separate oiwetmeut in section 623.

Section 623 exacts very strict oonditious, so as to prevent litigants bein^ 
negligent and enjoins the Covirt to require the facts as to the absonee o£ negli
gence to be sfcrlefcly proved- Where the defendants on tho day after judgment 
had boen given against them discovered fresh evidence which with diligence they 
might under the circumstances have obtained before or during the trial of the 
.suit, and even after such discovery delayed for two wpeks before malcing an 
applicatioa for review of judgment; S eld  that the application was rightly 
dismissed.

On an appeal on the merits of the case being filed the appellate Court with
out recording any reason as required by section 568 of the Code allowod sucli 
further evidence to be taken, not after the appeal on tbe merits bad been heard 
and the evidence as it .stood had been examined by the Judges but on special 
and preliminary application. Meld that the appellate Court had no jurisdiction 
to admit tho additional evidence, that it was wrongly admitted and must, be 
disregarded.

The plaintiff sued the defendant. ,̂ a Eallway Company, for damages for 
injuries sustained by Mm when alighting from a carriage which overshot tbe 
platform of a station at night, aud the evidence on the question of what light 
there was either natural or artificial} on tho night in question being conflieting, 
ifc was .suggested during the hearing of the casa on appeal and agreed to by tbe 
counsel for the parfcies that the Judges should visit the .scene of the accident 
under conditions approximating us nearly as possible to those which prevailed
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wh&n the plaintiff mei: his injaries. This was done, the Judges and the
legal advisers of the parties went to the station where a presentation o f the scene 
and events of the accident was gone through b j which the Judges wei-e enabled 
to make a thorough investigation of the material conditions accompanying the 
aeoident. They formed their own opiinoii on the question of the suffioieney or 
otherwise of the light aud gave judgoient in accordance with them, reversing tho 
deoisiou of the Ootirt which tried the case.

Held that such procedure was illegal. The result of it was that the appeal 
was decided not on the testimony givoa at the trial as to what tooli place on 
the nigM of the accident, but by the Judges’ observation of whafc thoy saw 
on another night altogether; and the decision based on it was set aside, thy 
iudgmeut of the fii’sfc Courfc being restored.

Appeal from a judgment and decree (December 23rd̂  1904) 
of the High Court at Bombay which reversed on appeal a judg- 
ment and decree (July l^jth, 1904) of one of the Judges of tho 
same Courfc sitting in exercise of the Original Civil Jurisdiction 
of the Court.

The suit out of which this appeal arose was brought by the 
appellant for damages for injuries sustained by him ou 30th 
March 1903 through the negligence of the respondent Company, 
For the purposes of the report the facts are sufficiently stated in 
their Lordships^ judgment. The plaintiff stated in his plaint 
that he was employed by several mill companies ia Bombay 
as muccadarn, and iu the course of his evidence in the case he 
stated that he lost his business with these mill companies and 
therefore his income in consequence of the injuries he received 
through the defendants’ negligence. At the trial of tho case ou 
the original side of the High Court (Tyabji, J.) the plaintiff on. 
14th July 1904 obtained a decree for Rs. 24^000 as damages.

On 28th July 1904 the defendants applied for a review of 
judgment, on the ground that since the judgment was delivered, 
namely on 15th July 1904, " they had discovered now and import
ant matter and evidence which after the exercise of due diligence 
was not within their knowledge and could not be procured at 
the time when the decree was passed.-”

The new matter and evidence referred to related to the cir- 
■ cumstahces under which the plaintiff was dismissed from his 

employment a,s muecadom of the Century Spinning and Manu
facturing Company, the Textile Manufacturing Company, and

t h e  INDIAN" LAW REPORTS. [VOL. X XXI.
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tlie Bombay Dyeing Company; and the alfidavit and documents 
filed wifcli tbe petition for review stated ‘’'that the plaintiff had 
been dismissed from his employment with the companies above- 
named at the beginning of January 1904- for reasons nofc in the 
remotest degree connected with the alleged accident on the 
railway ; thus contradicting the plaintiffs evidence at the trial 
of the case.

The application for review was dismissed on 4th August 1904.
On 11th August the defendants appealed on the whole case 

from the judgment and decree of Mr. Justice Tyabji, In 
paragraph 25 of their memorandum of appeal they submitted

Tliat under all the eireiimstanco.3 o£ tlie ease they slioiild be given an 
opportunity o f adducing evidence to s l io w  tliat the plaintiff was dismissed from 
lus employment by the said mills owing to complaints regarding Ms receipt 
of illegal gratifications or defalcations and not because of Ms inability to 
attend to liis business owing to bis injuries, more especially having regard to the 
facts that the said evidence to a large extent consists of letters written by and 
to tho Solicitors of the plaintiff find presnniably In their possession at the time 
of the trial and not disclosed, and that the learned Judge largely hased his 
judgment upon the fact that he considered the plaintiff to have given his 
evidence frankly and spoke the truth to the best of his ability.”

thus raising the same questions which were sought to be 
raised by the review.

On S7tli September 1904 the defendants applied to be allowed 
to produce further evidence on the question raised in the 
above paragraph, and their application was on 30 th September 
granted by the Appellate Court; but no reason as required by 
section 568 of tbe Code of Civil Procedure was recorded for 
allowing such further evidence to be given.

The further evidence weus taken and was commented on in the 
Appellate Oourt (StR L. Je '̂KINS, 0 . J., and BatcheloE; J.) its 
effect being stated by the Court io be “ there is an end to the 
possibility of relying upon the plaintiff’s testimony

The Appellate Court adopted the same conclusions of fact on 
the merits of the case as the first Court had done  ̂ namely that 
tho carriage did overshoot the level of the platform j that the 
stoppage of the train was an invitation to alight; and that the 
plaintiff’s injuries were received by a shock or fall on alighting
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and not by a fall after lie Iiad alighted, Bnf; thoy considered 
that these facts

*' thougli a iieces?aiy ground-work of the plaintiff’s case do not liy tlicinselvra 
sufSce to establisli negligence agaiusi; tho company. It  is essential for tlio 
plaintifE to go farther and show that the situation iu ’vrliioli he was placed by 
tlie invitation to alight afc the parfcicnlar spot exposed him to dangov -wluch Avas 
not visiHe and appaventj ov that he xvas invited to alight in an unsafe and 
improper place.”

After citing decisions to show this, the judgment proceeded 
as follows;—

“ The resalt of these decisions seeirs to me to leavo ho reasonahlo doubt us to 
what is the law upon the point in question. Mere overshooting, even with an 
invitation to alight, is not necessarily or by Itself negligence; to constitute 
negligence there must be on the part of the Eailway Company some further 
act or omission which exposes the passenger to a danger not visible aiid apparent, 
in other words, such, a danger as a passenger of ordinary caubion could not 
reasonably be expected to avoid. In the present suit this additional olemenb 
is alleged by the plaintiff to exist in this circumstance that tbe slope was in 
complete darkness when his carriage drew up against it. The allegation is 
denied by the defendants and their witnesses, who assart that there Avas sufficient 
natural light to allow the plaintilS to descend 'Witli safety. It is not now 
alloged tbat tho compMy's lamp3 on the platform threw any real light on tbe 
slope. Whether or not there was any day ligbt, is on the record a matter of 
great nicety. The oral evidence is conflicting, and the learned Judge of the Court 
below bau apparently decided the point* upon a consideration of tho almanac, 
wTiicli cannot be regarded as a satisfactory guids. The train is shown to iiavo 
I'eached Sion station at 6-52 p. m. (local time), and on tbat day tbe sun set at 
6-12. I f  w  add‘10 minutes, tliQ usual interval allowed for civil twilight^ it 
will he seen that the calculation still leaves ifc uneertaiu wbetber there was any 
real light or not, for npon tbe almanac tbe arrival of the train would ho 
coincident with the expiration of twilight. Owing to tbis difficulty and to the 
vital importance of settling it witli certainty, it was suggested that wo sliould 
visit tho scene of the accident under conditions approximating as closely as 
possible to those which prevailed when the plaintiff met with his injuries!. 
This suggestion was welcomed by counsel on both sides, and after communica
tion w iti the local observatory it was agreed that on the evening of the 8th 
Baeember at forty minutes after sunset the conditions now in question would 
be, as nearly as possible, exactly reproduced. At tbat time, therefore, attended 
hy the legal advisers of both parties, we visited Sioa st l̂tion T̂ ith the result that 
we are clearly of opinion tbat the plaintiff’s accident mu?t be attributed to his 

carelessness and tbat the company cannot ha held liable for negligencc. 
By tlie courfcesy of the Railway Company wo were provided at Sion with the
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same carriage in. which the plaintiff was travelling on tlio SOfch Marcli, and we 
were thus enabled to make a thorough investigation of the material conditions 
accompanying the accident. In the first place it -was noticeable that twilight 
had by no means completely ceased so that the plaintiif s allegation that, it was 
'pitch dwlc’ must be rejected as iintrue. It appsared to us that a passenger 
o f ordinary earefiiluess would have had. no difficulty in alighting safely even 
though hs had nothiag but ths twilight 13 guide him. But in fact there was 
a far bettor light, namely the light from the lamps in the carriage and the 
neighbotiring compartments of the train ; and as it is admitted, even by the 
plaintiff himself, that on the evening o£ the accident the iaterior of the train 
was lighted in the usual way, this circumstance supplies us with evidence of 
a very weighty character. It must be remembered that in this country; where 
tho whole side of a railway carriage is virtually an open window, the interior 
lamps projact a great deal of light on the land bordering on the train, aud 
after repeated experiments, made with all rsaaonable allowance due to our 
being forewarned, we ware satisfied not only that the general lamps o f tho 
interior of the train threw sufficient light upon the landing place, but that this 
place was specially and amply lighted from the lamp o f the particular compart
ment- For the mere opening of the carriage door, the necessary preliminary 
to descendhig, projects tho light of this lamp clearly aud distinctly on tho 
space below, and even thoxigh that space be cue or oue and a half feet lower 
than usual, we feel assured that no passenger possessing fair eye-sight could 
fail to alight with safety. W e are distinctly of opinion that there was 
nothiug which could be called danger, either concealed or visible. This opinion 
receives confirmation from the undisputed fact that no mishap occurred to 
auy of the passengers ŵ ho alighted from the third class Gompartmexit 
ahead o f the plaintiff’s carriage a,ud who in consequence must have beenbiought 
up at a greater height above the lauding place than tho plaiatiffi: though 
they had a greater height to descend it is not denied that they descended 
safely.”

In the result, tho Appellate Court reversed the decree of 
TyABJij J.j and dismissed the suit with cosis. On this appeal

Cohen, K. C, and BeGru'^'Jier for the appellant contended 
tbat on fche facts of the case which had been adopted by both 
Courts below negligence had been shown on the part of the 
Railway Company. Eeference was made to Bt'iclges v. Direefors^ 
ct’e.f o f  North London. Railway Com-pani/'̂ '̂  and London: and KortJh- 
Wealeni Railway Company v. Walker Tlie additional evidence 
admitted by the Appellate Court was taken in violation of sec
tion 568 of the Civil Procedure Code; it was taken before that
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CoLU’ii was in a position to say that it was ‘‘ required within 
the meaning of tinat section; and no reason was recorded for taking 
additional evidence. Ifc was done therefore without jurisdiction 
and the evidence was not admissible. The finding upon such 
evidence to the effect that ib made reliance on the appellant’s 
testimony impossible was quite unwarranted, and eci'oneous. 
The results of the visit of the Judges trying the appeal to the 
locality where the accident happened was inadmissible as evi
dence in the case : it was not merely a view of the locality but 
a presentation or rehearsal  ̂ of the occurrences at the time the 
appellant received his injuries, at which the Judges assisted. 
Ifc was setting up a new case, and introducing new matters in 
place of the evidence of the witnesses who saw the accident on 
30th March 1903j which was the only legal evidence, as to the 
condition of the light afc the time, on which the Court of Appeal 
should have acted̂  aud which could not be disregarded in favour 
of a consideration of a state of affairs existing at the time of 
the local investigation on 8th December 1004. All the procedure 
at the local investigation waa, it was submitted null and void.

Sir B, JC C., and TyneU Paine for the respondents
contended that the Appellate Court were entitled in their 
discretion to allow the additional evidence to be taken : the 
words of section 568 for any substantial cause,w ere  wide 
enough to include this case. The Court had jurisdiction fco 
take the course they did notwithstanding t̂he refusal of the 
application for review : sections 623 and 629 of the Civil Pro
cedure Oode were referred to. The Appellate Court was right 
in holding thafc the facts did not necessarily establish negligence 
on the part of tho respondents ; and they were entitled to come 
to the conclusion that there was sufficient light at the time of 
the accident to enable the appellant to alight safely if he had 
used due care aud diligence. The course taken by agreement 
of the parties in leaving the matter ia the hands of the Court 
for a local inspection amounted to a submission to arbitration. 
There was no suggestion by either side that the circumstances 
at the time of the investigation by the Judges differed in any 
way from those afc the time the accident happened. The Appel
late Court wished to view the looalifcy to enable them fco deeido
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upon fche evidence as to fche amoiinfc of light there was when 
the accident oeeurred. Both parties agreed and fche decision 
was upon a quesfcion of fact. The fact thafc fche appellant did 
not lose his employment by reason of fche accident would reduce 
the damages materially; fche Appellate Courfc was right in 
deciding that againî t himj and in no case should he get fche 
amount given him by fche first Court.

Goken, IC 0,, replied. Tho course taken in visiting the locality 
by agreement of parties did not amount to a reference to arbitra
tion ; section 300 of the Civil Procedure Code was referred to i 
ifc was an uawarranfced course of procedure.

1907, 9}L-~Tlie judgment of their Lordships was deli
vered by

L o e d  R o b e r t s o n  .The appellant was plaintiff in a suifc 
against the respondents, for damages for personal injuries alleged 
to have been sustained through their negligence. He was a 
passenger in a train of theirs from Bombay to Sion Station, and 
his case was tbafĉ  on fche evening in question, fche train overshot 
the platform at Sion and fche passengers, on the implied in vita'- 
tion of the respondents^ alighted where the train stopped j that 
at this place it was dark and there were no lamps j tliafc no 
warning was given to the appellant thafc the train had passed 
the platform or thafc special care must be taken in descending; 
that the appellant fell heavily, aud was seriously injured, and 
for long disabled from business. There was no dispute as fco tho 
nature of the injuries.

The case went fco trial, tbe respondents denying liability j 
evidence was led at great length and the trial lasted 10 days. 
The result was that the learned Judge who tried the case gave 
the appellant Rs. 24^000; and it is sufficient at present to say 
that the judgment presents a careful and complete analysis of 
the evidence.

Cases of overshooting the platform and resulting accidents to 
passengers have so frequenfcly been tried and considered fchafc no 
question of law arises for determination. The present case is 
only remarkable because the respondents (in the teeth of the 
written reporfc of the Sion statiomnaster, made fche day after the
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accident, tbat the train had overshot the platform) maintained 
at the trial aixd adduced witnesses, including this very station- 
master, to prove the contrary and that the passengers duly 
alighted at the platform. This fatal course was really to give 
a wav the case j it was proved to the satisfaction, even of the 
Appellate Courfc, that the train did overshoot; and the respond
ents, by this perverse attitude, were disabled from maintain- 
ing any intelligible theory as to the conditions under which the 
passengers actually alighted. They could not pretend that the 
passengers were warned to take care, and all their evidence as 
to lamps applied to a place where the accident did not happen. 
It may be noted in passing that the darkness which iu fact 
prevailed is proved by a piece of real evidence to which sufficient 
weight has not been given, vi2., that when it became known 
that a man was lying hurt, lights were brought from the station.

From the description of the case now given, it is clear that 
the ease was a commonplace and plainsailing one and required 
no Setis ea) macMm, and that it was very deliberately investigated. 
Its subsequent course, however, was destined to be untoward.

Fourteen days after the judgment of Mr. Justice Tyabji, the 
respondents applied to him for a review of his judgment, on the 
ground that, since the trial, there bad come to the respondents’ 
knowledge new and important evidence, which was, in short, 
that one of the employers of the appellant said that the appellant 
had lost the employment of the informant’s firm owing to causes 
unconnected with the accident, whereas in evidence the appellant 
had ascribed this loss to the accident.

Now the Code of Civil Procedure permits such applications 
for review on the ground" of such discovery, but it exacts very 
strict conditions so as to prevent litigants lying on their oars 
when they ought to be looking for evidence—it enjoins tho 
Judge to require the facts as to the absence of negligence to be 
strictly proved j and it makes the Judge who tried the case final 
on such applications. The remedy is allowed (section 623) to 
“  any person considering himself aggrieved . . . who from the 
discovery of new and important matter or evidence, which, after 
the exercise of due diligence, was not within his knowledge, or
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could not be produced by him at the time when the deeree was 
passed . . .  or for any other sufficient reason/^ And, by 
section 626, “  no such application shall be granted on the ground 
of discovery of new matter . . . without strict proof of sucli
allegation.’  ̂ In the present instance the Judge refused the 
applicationj and it is manifest that the circumstances rendered 
it inadmissible.

The appellant had in liis plaint described himself as muccadum 
of several mill companies j there was_ no doubt of his identity 
and as to his employment; in the witness box ho was explicit 
and even copious as to his loss of the agencies in question, to 
such an extent that the respondents objected to some of his 
books being produced ; he wa^ cross-examined on the subject; 
and this took place on 17th June 1904 the first day of a trial 
which did not conclude till 2nd July 1904, and took place at 
Bombay, the scene of the transactions in question.

It is obvious that if the respondents had desired to inform 
themselves before or even during the trial as to this man's loss 
of business, all they bad to do was to step round and see his 
employers; and it would be pessimi exempli if provisions for 
review were perverted to supply such omissions.

After their failure to get review, the respondents appealed 
to the Appellate Courb on the whole case ; and the:25th reason 
of appeal was that they should be given the opportunity of 
adducing further evidence, which had been refused by Mr. Justice 
Tyabji on their application for review.

Having got into tbe Appellate Court the respondents gave 
notice of an application for permission to examine the man 
Wadia, whose information had founded their application to 
Mr, Justice Tj^abji, and this application was supported by affidavit, 
just as in tho Court below. The Appellate Court heard the 
application, and on ciOth September 1904, granted ifc, or rather, 
with greater latitude, ordered that “  further evidence ” be taken i 
and taken it was, before one of the Appellate Judges^ not merely 
Wadia, about whom the application was made, but several other 
witnesses being examined for the respondents, and the appellant 
being examined for himself,

31 G50— 3
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Now, at this stage the question is, under what jurisdiction 
was this fresh evidence taken by the Appellate Court ? They 
had, as has been noticed, no jurisdiction to reverse the refusal 
of Mr. Justice Tyabji, appeal from his decision being excluded 
by statute. The 568th section of the Code of Civil Procedure 
caa alone be looked to for sanction of this proceeding j but when 
its terms are examined, they will be found inapplicable. The 
part of fche section which alone is colourably relevant is : I f the
Appellate Court requires,” which plainly means needs, or finds 
needful, any document to be produced or any witness to be 
examined to enable it to pronounce judgment, or for any other 
substantial reason  ̂ fche Appellate Courfc may allow such evidence 
to he produced, or document to be received^ or witness to be 
examined.’  ̂ The seefcion goes on : “ Whenever additional evidence 
is admitted by an Appellate Court, the Court shall record on its 
proceedings the reason for such admission/^

Now, this evidence was admitted by the order of 30th Septem
ber 190-i, and that order states no reason for such admission. 
Primd facie, therefore, this was not done under the o68th section. 
But, further, the ultimate judgment of tho Appellate Courfc 
puts ifc beyond doubt that in fact the learned Judges were 
simply reviewing and reversing Mr. Justice Tyabji’s refusal of 
review, for they frankly narrate thafc refusal, aud go on to say : 

On the case coming up in appeal it appeared to us desirable 
that the further inquiry invited should be undertaken.’* On 
this phraseology, “ in appeal/’’ it must be observed that the 
further evidence was ordered not after the appeal on the merits 
had been heard, and the evidence as it stood had been examined 
hy the Judges, but on special and preliminary application. This 
is important, because the legitimate occasion for section 568 is 
when, on examining the evidence as it stands, some inherent 
lacuna or defect becomes apparent, not where a dicovery is made  ̂
outside the Courfc, of fresh evidence and the appiicafcion is made 
to imporfc it. That is the subject of the separate enactment in 
scction 623.

Ou these grounds ifc appears to their Lordships fchafc the 
Appellate Courfc had no j urisdiction to admit this evidence, that

THE I N D I A N  L A W  R E P O R T S . [V O L .  X X X I .
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it was wrongly admitted and does not form part of the evidence 
in this appeal. It must, therefore, be disregarded. The evid
ence, however, was necessarily read and commented on ; and, in 
fairness to the appellant, tbeir Lordships think it right to add 
that they do not agree in the following analysis of it which is 
taken from the judgment of the Appellate Court: The result
may be stated in a single sentence. There is an end to the possi
bility of relying upon the plaintiff’’s testimony.”

The appeal having been heard on its merits, there ensued 
what, it may be hoped, is an unprecedented chapter in appellate 
procedure. The Court seems to have adopted the view that tbe 
train had overshot the platform, and to have considered that the 
erux of the case was the question of light, and this question, of 
course, was a complex one, what light came from the sky and 
what from artificial sources—the station lamps having been the 
artificial light relied on by the respondents. The course taken 
by the Appellate Court had better be described in their own 
language;—

“  Owing to this difficulty and to the vital importance of settling it with 
certainty, it was suggested that we sliould visit tie  scene of the accident tinddr 
conditions approximating as closely as possible to those wliich prevailed wlieit 
the plaintifE met with his injuries. This suggestion was welcomed by counsel 
on the both sides, and after communication with the local ohservacory it was 
agreed that on the evening o f the 8th December at 40 minutes after sunset the 
conditions now in question would be, as nearly as possible, exactly reproduced. 
At the time, therefore, attended by the legal advisers of both parties, we visited 
Sion Station, with the result that we are clearly of opinion that the plaintifE*3 

accident must be attributed to his own carelessness and that the company cannot 
be held liable for negligence. By the courtesy of the Railway Company we 
were provided at Sion with the same carriage in which the plaintiff was travel
ling on the 30th March, and we were thus enabled to make a thorough 
investigation of the material conditions accompanying the accident.”

The result was that it became manifest to the two learned 
Judges that "  a passenger of ordinary carefulness would have 
had no difficulty in alighting safely, even though he had nothing 
but the twilight to guide him. Bufc, in fact, there was a far 
better light, namely the light from the lamps in the carriage,”  
and this place was specially and amply lighted from the lamp 
of the particular compartment.^^
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Tlie practical result was that the appeal was allowed and the 
suit dismissed, the case being decided, not on the testimony 
giv6E at the trial as to what took place on the night of the 
accident, but by the Judges’ observation, of what they saw on 
another night altogether. Their Lordships find it impossible to 
admit the legitimacy oi sueh procedure or the soundness of such 
conclusions. Even if the question of light could be isolated 
from the rest of the case, there was no ground whatever for 
despairing of sound results being yielded by a careful analysis 
of the evidence, and, in fact, this was demonstrated by the 
excellent judgment of the trial Judge. On the other hand, the 
method actually adopted is subject to the most palpable objec
tions and fallacies.

It was suggested by one of the learned counsel for the 
respondents (in irreconcileable inconsistence with tho leading 
argument) that this proceeding was so remote from regular 
judicial methods as to constitute an arbitration, and that the 
result was not appealable. Their Lordships do not think that 
appellant is shown to have done anything to exclude his 'appeal. 
In the judgment it is stated that counsel on both sides welcomed 
the suggestion,”  which is thus traced, in its inception, to the 
Bench, But the “ suggestion was that we should visit the 
scene of the accident under conditions approximating as closely 
as possible to those which prevailed when the plaintiff met with 
his injuries/^

Their Lordships do not approve of such a suggestion; but even 
if it had been tentatively carried out, it did not necessarily 
follow that the Court wonkl cast to the winds the legal evidence 
in the ease, and decide on impressions arising on the concerted 
tepresentation. It would be too strict to hold that it is the 
duty of counsel, at their peril, to restrain Judges within the 
dutsns duficSj and to insist on their abstaining from experiments 
which to some may prove too alluring to admit of adherence to 
legal media conchiencU.

Their Lordships will humbly advise His Majesty that the 
appeal ought to be allowed, the judgment of the Appellate 
Court reversed with costs, and the judgment of Mr. Justice
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Tyabji restored. The respondents will pay the costs o£ the 
appeal.

Ajipeal allowed.

Solicitors for the appellant—  Messrs. Payne Latiey.
Solicitors for the respondents—  Messrs. White^ Borrett & Go,

J. V. w.
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E essow ji
I s su e

G. I. P. 
E a i u t a t  
CosiPAifr.

APPELLATE OIVIL.

Before Sh' Lawrenee Jenhins, K .C .I.E ., Gkkf Jusiice, and 
Mi\ Jnstke Beaman.

K R IS IIN A P P A  BIN VENKRADDI ( o b ig in a l  Dnii'ENDAjrT 2), A p p e l l a n t ,

V. SHIVAPPA BIN TIM AEADDI (ork jin a l P la in tifp ), rj-ESPONBEST.*

Tramfur o f ’Prope.rty A ct ( I V  o f 1S82), section S3—Givil Procedure Code 
f  Act X I V  o f  18S2J—Gonientiotis suit—Active jn ’osoGution—NoU'Semce o f  
the simmoiis on the defendant— Transfer of property hy ihe defe%dawt~"Lis 
pendens.

Section 53 o£ the Transfer of Property Act (IV  of 1882) imposes two concli- 
tioiis — (o) the esistencs of a contentious suit and (b) that the transfer should bo 
during its actlvo prosecution in a Court of the kind described in the section.

Semhle : Every real suit (as diatinguishod from a collusive one), to which the 
Civil Procedure Code (Act X IV  of 1882) applies, is primd fa cie  contention?.

According to tho Civil Procedure Code the essentials o£a suit a re ~ (l)  oppos
ing parties, (3) a subject in dispiite, (3) a cause of action, and (4-) a demand 
of relief.

I f  there is no inaction on the phiintiff's part, the suit would be contontious, 
notwithstanding the fact that the service of the summons could net be efieeted 
on the defendant.

A  suit cannot be said to be non-contentioiis merely because the deeree therein 
ia passed ex parte.

Anm m alai Clmttiar v. Malayandi Appanja 2^aih(X) followed. Upendra 
CJm>dra Singh v, Mohri Lal Manmrii^) not follovred.

The defendant having transferred hig property to another during the activG 
prosecution of the suib but before the service of the summons,

Held, that the doctrine of Us pendent applied.

* Second Appeal No* 141 of 1906.
■ (1) (1906) 29 Mad. 426. * (2) (1904) 31 Cal. 745.

1907. 
March 12.


