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Before M r. Justioe Chanclamrhar.

In  the matteb of th e  L akd A cq,uisition  A ct. ^

In' the matteb of GOVERNMENT and NANIT KOTHARE an d  otiiees.

JOmiil Acquisition Aot, I  of 1894, seotions 12 and 18—Notice hy tJi& Collector—  

Reference to Qourt—-Construction of statute— M.earting ofim rd  ‘‘ immediciiely.”

The provisions of the laiKl Acquisition Act foi- the eompulsoi*y acqiurcmeiih 
of private property are made for the imblie benefit, and, in the case of snch Acts,
“  if iipou words or expressions at all ambiguous it would seem that the balance 
of hardship or inconvenience would be .strongly against the public on the one 
ooustructiou or strongly against private person on another construction, 
it is consistent witli all sound prineiples to pay regard to that balance o£ incon­
venience.”

Di.xon^s followed.

The word “  notice ”  as used in clau.se [h) of the proviso to section 18 of the 
Land Acquisition Act, I of 1894, means notice whether immediate or not,
Tlie clau.se in question prescribes one of two periods of limitation for a party 
who has not aceepled the Oolleatov’s award, vis., either sis weeks from the date 
of the receipt of the Collector’s notice, whether immediate or not, or six months 
from the date of the award : whichever period shall first Qxi3ive»

Where a stitute or 'syriiten contract provides tliat a certain thing shall be 
done “  immodiately,”  regard must bo had, in construing that,word, to the 
object of the statute or oonti'aot as the case may he, to the position of the parties, 
and to the pu.rposa for which the Legislaturo or thepartie.5 to the contract intend 
that it sliall be done immediately.

The conditions prescribed by section 18 of the Act are the conditions to 
which the power of the Collector to make the reference is subject, and tiles'  ̂
conditions must be fulfillud before the Court can have jxirisdiction to entertain 
the reference.

Dixon  V. Caledonian ’Railioay Cq̂  referi’ed to, Ghristie v. liichcmlson(^}, 
Buleigh V. Atkinson '̂ )̂ and L ire the axypliGation of Sheshmim&W, followed.

E eference from the Collector of Bombay.
The material facts in thi.s case are fully set out in tho juclg- 

meflt of the Couufc.
Raihes (Acting Advocate-General); for Government:— We take 

a preliminary objection a.s to limitation. This is a case coming 
niider sub-secfciou Qi) of section 18 of the L ‘ia:l Acquisition Act,

(1) (18S0) 5 App. 0.13. p. 837. 0 / (1S40) G M. & W . 077.
(-■) (1S42) 10 M. & W. 033. W (1887) 12 Bomo 270.



1905. I of 1894. We rely upon the letter  ̂dated 23i.’d tSeptombor 1904^
EvI b from the Collector to tlie claimants* attornoys wljieli WiW rocoivcd

ilcQuSioK on Saturday, 24th September 1901, and also the claimants"
attorneys’ letter, dated 7th October lOOJ', to the Collector.

The claimants  ̂ attorneys expressly state that tln'y will Kend in 
their formal request under section 18 in duo tiuie. They do ao 
by theiL' letter of 9tb November IJOnL Section IS requires that 
the application should bo within six weeks. The six weeks in 
the present case expired on Saturday^ Gtli November lOO î  and 
when that time has passed the claimants’ rights are gone. This 
reference; being out of time, is a nullity, and tho Coui’t cannot go 
into the matter.

lomig, for the Municipal Corporation of Bonibayj supported 
the contentious of the Acting Advocate-General.

Bamr with Jardine, for the claiuiant.s: —If the case Ik as stafccBd 
by Counsel for Government it is hard on the claimants. The 
award was made on 19th Septejnbor 190 t but notice was not 
given to us as contemplated by section 12 (S) of tho Land Acqui­
sition Act.

When the award was made wo were not pre.^ent and mmediMe 
notice should have been given. Four days cannot bo con.sidered

immediate/^ We submit, therefoi’e, that we must have Siix 
months' time within which to bring the matter to tlie noticc of the 
Court. Our letter,, dated 7th October 1904, to the Collectoi' 
should also be considered. Is it not sufficient notice under 
section 18 ? That letter clearly states that the claimants do not 
accept tho award, and we submit this amounts to an intimation 
of our intention to refer the matter to Court, Tho amouat oi: 
compensation was the only matter in dispute and tlie letter of 
the 7th October 1901' already referred was sufliciGut notice to 
satisfy the conditions of section 18 of the Land Acquisition Act. 
Our notice of the 9th November 1901. is only a more formal 
expression of our previous intimation. Wo roly on section 6 of 
the Limitation Act and time must be deducted that was occupied 
in obtaining a copy of tho award: Qohi]} Cliaul v. KrisMo 
Chmier^^), Guracharya v. TIui President o f ike Belgman Toton
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lithmicijjalUies'̂ '̂ K The word “  immediately ”  cannot mean 5 clay.̂ .
The Collector cannot plead pressure of work because it is a In re ~
duty imposed by Legislature. If notice under section 12 is not 
given then we are entitled to six monthsj and no sucli notice, wo 
contendj given.

Baikes, in r e p l y T h e  Court has suggested that the Collector 
has waived limitation by his letter, dated the 9th Noveinber 1904.
As to this we say the Collector’s act is not a judicial act, he does not 
exercise judicial functions : 'Ezra v. Secretary of State fo r  Indiâ '̂̂ .

The letter of the 7th October 1904 relied on by the claimants is 
not the application contemplated by tho A c t ; moreover, they say 
in that very letter that they will make their application hi due 
time. This objection as to limitation is taken by us on behalf of 
Government and not the Collector. The Collector cannot waive 
either the right of Government oc of the Municipality.

As to the word “  im m ed ia te ly ,it  means as soon as one 
conveniently can Stroud’s Dictionary. Further, under section 
18 of the Land Acquisition Act even if the Collector waits four 
months his notice will be good... The time in this case runs from 
the date of the receipt of the Collector’s notice; Starling’s 
Limitation Act, 4th Edn.  ̂ p. 33.

ChandaVARKAR, J. This is a reference, made to this Court by
the Collector of Bombay, under section 19 of the Land Acquisi­
tion Act, 1894, -upon the application of the executors of one 
Chanda Kamji deceased, hereinafter called the claimantsj who 
complain that the Collector has. by his award directed the 
payment of compensation^ which is too low in respect of the 
compuUory acquisition by Government o f certain land  ̂ situate 
at Hamiilwddi, Dhobi TaUo, forming part of the deceased^s 
property.

A preliminary objection to the jurisdiction of the Court to 
hear the reference on the merits Jias been raised by the learned 
Advocate-Generalj Mr. Kaikes, on behalf of Government^ and by 
Mr. Young on behalf of the Bombay Municipality^ for whom 
Government have compulsorily acquired the land nnder tho 
provisions of the Act.

(1) (1SSI) 8 Bom. (2) (1^05) 32 0;il, Gnr..

B 1558~r)
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That ol)jection, shortly Btatctl, is tliat the written application 
In M of the claimants requiring’ the Collector to raako a rel'orencc to 

Actiuismou Court was niado after the petiod ot‘ limltutiou ot‘ six wecka
presGcihed hy the first part of clause (5) ol; the proviso to soctioii 13 
of the Act,

It; is common ground hetwcen tho pariios that the claimants 
dir] not appear and were not represented hoi'oro tho Collector 
when he made his award.

The undisputed factsj upon which tluF? preliminary ohjoction 
to this reference is based, are as follows :—■

The Collector made his award on the 19th of Soptcmher 1904».
On the 23rd of September 1904 tho Collector addressed a 

letter to Messrs. Nanu Hormusjij attorneys for tho claimants  ̂
giving notice of his award. That letter was in these terms •

“  Witli referonee to tlie acquisition of tlio a1>ovo land 1 liavo tho honour to 
liiform you tliat I have made the following' awai'd in tlila matter -

A-waei).
1. The true area of the land is 638 sq. yai’ds.
2. The compensatiott to be jiaid for this area is Es. 15,172 together with 

15 per cent, on this sum or Es. 2,270-12-9, in respect of compulsory uoqniaiiioii, 
or a total of Ea. 17,447-13-9.

3. The whole of this amount is payaLle to Bai Sakarhai, widow of tlio laio 
Ohanda Eamji, Mr. Nann Narayan Kotharo, and Mr. Troruiusji Mimoheiji 
Chichgur, aa trustees of tliG will of tho late Cliaiida Bainji.’’

This notice purported to he under sub“section (5) of section 12 
of the Acb.

Messrs. Nanu and Hormusji received the notice on the-24th of 
September 1904,

On the 7th October 1904 they addressed tho followiug letter 
to the Collector

“  Referring to your award L. E. A. 505, dated tho 33i'(l day of September last, 
in regard to acquisition of the property belonging to the ofitato of tlie late 
Mr. Chanda Eamji, situate at H!iin5.1wfuli, Dholii 'rahlo, wo havo the Iionoui' on 
behalf of our clients Messrs. Nanu Narayan Kothare and ITnmiutiji Mnnchtirji 
Ohichgin', the surviving executors of tho late Mr. Chanda Itiunjij to Ktato that 
they do not accept the-said award.

We will send you in duo time a formal sequent to rofv'v tho niattcr fur 
the deteriixination of the High Court of Jndioatnro at Bonihay under .scctiwi IS 
of tho Land Acqaisition Act, iSy.-t. In the meantime w-'e have to ro([noHt yon
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to lot us IiaYc a copy of the notes of your judgment;. We will of course pay tlio IDl 5.
usual copying fee. — ~ — -----

One of tlie executors Biii Sakarbai, widow of tlie late Mr. Chanda Ramji, LiND
died on ov about tlie 2ud day of Pebruaiy 1904 and Messrs. l^anu Narayau AcQnisixioK
Kotliare and Hormusji Mauclierji Cliichgur are the surviving executors and 
trustees of tlie will of Mr. Cliaiida Eamji.

Wo liave to rf q[uest you therefore to let us know if you have Einy objection to 
our clientb', the surviving executors and trustees, receiving under protest the 
oomi^ensation awarded,”

On tbo 12th of October 190-1 the Collector informed tlie 
claimants’ attorneys that a copy of his judgment would be 
granted and that he had no objection to their receiving under 
protest the award money as attorneys to tho executors.

On the 14th October 1904, tho attorneys wrote to the Collector 
that they would attend his office on the 21st of that month to 
receive the money and that they would receive it as attorneys 
to the executors under protest.^’

On the 9th of November 1904  ̂ i. e., after six weeks had expired 
from the date of the receipt by them of the Collector’s notice 
on the 24th of September, the claimants’ attorneys addressed 
the following letter to him

On Ix'half of Messrs, Nanu Ifarayan Khothai’C and Hormusji Muncherji 
Cliichgiu'j the surviving executors of tho last will of the late CliancTa Bamji, we 
have the honour to request you under section 18 of the Land Aequisifcion Act 
that this matter be referred by you for the determination oE the High Court, aS 
our clionts do not accept your award on tlio ground that the amount of compon* 
sation awarded is very low. They contend that such compoasatioii ought to be 
Es. (80,000) thirty thousand and fifteen per cent, on tho said sum in considera­
tion of the compulsory nature of tli9 acquisition.’’

Acting upon this the Collector lias made the present reference 
under section 19 of the Act.

Upon these facts, the learned Advoeatc-General^s contention, 
ill support oi: his preliminary objection^ is that this letter of the 
Otb of November 1904 requiring the Collector to make the refer­
ence having been addressed to him after six weeks had expired 
from the receipt of his notice on the 24th of September, tho 
reference is vMra vires.

The learned Counsel, Mr. D. D. Davar, who has appeared for 
tho claimants in support of the reference, has three ans’Wers ttJ 
the prGliiuiiiary objection.
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i!)0o. he argues tliat the period o£ limitation of six wiiclcB
itfRi-i pi’Gsei’ibed by ihe first part of clause {1) cf the proviso to seebioii 

xic'linsmoN oi; tho Act cannot apply herO;, because tlie notice of his award
Aot-’- given by the Collector to the claimants’ atfcomoys was not

■̂"immerliato notice^’ as required by sub-section (,9) of acction 12.
After ciii’octing in sub-section {.I) thab tlie Oollecbor’a award 

when made shall be filed in his oiFice, section 12, sub-section (9) 
of the Act proceeds as follows ; —

Tlie Collector shall give irnnnodiato notice of liis award to sticliof tlie persons 
inierested as are not preseait personally or by tlicir roin’esontiutlvos wlxon tlio 
award is made”

The next section which is material is section 18 of the Act. 
It gives the party interested, who has not accepted the award; a 
right to require the Collector to make a reference to the Court,' 
but it provider that the right must ho oxcrci.sed by the party 
within the period prescribed therein, vis., within six weeks of 
the receipt of the notice from the Collector under section 12, sub« 
section (2), or within sis months from the date of the Collector’s 
award, whichever period shall fh\st expire/'’

Now, on Mr. Davar’s eonstructionj ‘ 'the notice from the 
Collector under section 12̂  sub-section [ 2 ) "  raust mean the im­
mediate notice ” prescribed in that sub-section. That, no doubt, 
is the natural or literal meaning of the words. It may fairly be 
argued that there is all the greater reason here why wo should 
adhere to that meaning, because we are construing a section 
which prescribes a period of limitation within which alone' a 
party can assort a right conferred upon him by the Legislature 
and it is a canon of constmcbwn thab statutes of limitation 
should be constiruod strictly.

But there are difficulties in the adoption of this litoral con- 
struiction which, I think, are unanswerable.

In'the first place, if the word notice^'’ in clause (6) of the 
proviso to section 18 be restricted to ‘̂ iunnediat;o noticoj” it 
must follow that the Collector has no power to give any but 
immediate notice and that a late notice is bad. And if a late 
notice is bad and inoperative, what is the result? Does the 
aivard of the Collector become void and do all his proceedings 
become abortive if no “ immediate n o t i c e i s  given by him as
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direeteli.'i sLib-soctioii (9) of sscfcion 12? There is no express 
provision in the Acfs seating that such shall be the result of a late j,v nn 
notice. We have orily to infer it. • Acq^ISios

Bufc before we draw such inference we raiisfc see whether the 
literal construction contended for by Mr» Darav and the effect 
■which under the xict he seeks to impute to a late notice given 
by the Collector are consistent with the language and tenor 
of clause (I?) of the proviso to section 18 and of the rest of 
the Act,

Now, according to clause (h) of the proviso to section 18j 
every application, requiring the Collector to refer the mutter 
for the determination of the Court, shall he made  ̂ in cases 
where the party interested, who has not accepted the award, 
was not present or represented before the Collector when the 
latter made his award, within six weeks of the receipt of the 
notice from the Collector under section 12, sub-section (3), or 
within six months from the date of the Collector’s award, 
wMchcver period shall first expire” I italicize the words 'Svhlch- 
ever period shall first expire because they afford the real clue 
to the interpretation of the clause. The alternative period of 
"  sis months from the date of the Collector’s award can expire 
first> i. c., before the other period of six weeks*from the receipt ol; 
the Collector’s notice, only when that notice has been given four 
months after the date of the award. A  notice given four months 
after that date can hardly be ‘^immediate notice/' Nevertheless, 
that the clause in question does clearly contemplate the giving 
of such late notice and provide for the computation of the time 
of six weeks from its receipt for the purposes of limitation is 
obvious from the words whichever period shall first expire/’
Those words would have to be struck out of the clause to restrict 
the word notice to an immediate notice. Those words 
obviously point to a late as well as to an immediate notice from 
the Collector: and that is the only meaning which can be 
attached to the word “ notice,” occurring in the clause, con­
sistently with those words.

Wo have, then, in the language of clause (b) of the proviso 
to section 18 words used by the Legislature which modify oi; 
control the language of sub-scction (S) of section 12_, or, what is
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3005. perhaps more appropriate to say, wliicli make clear the intention
Inks of the Legislature that a late notice may be given by the Cul-

Acqtisixion Sector as well as an immediate notice.
Act. Why, theiij it may be asked, have the LcgislatiirQ imposed

upon the Collector the duty of g i v i n g immediate notice’M)y 
sub-section (^) o£ section 12 of the Act ? The answer to that is 
afibrded by the purpose and policy of the Land Acquisition Act.

In construing that sub-section and section 18 it is, I think, a 
matter of prime importance to bear in mind tliat the provisioufj 
of the Land Acquisition Act for the compulsory acquirement of 
private property are made for public bonelit and in the ease of 
such Acta  ̂ as pointed out by Lord Solboruo in Dm £)///.v 

if upon words or expressions at all ambiguous it would scorn 
that the balance of hardship or inconvenience would bo strongly
against the public on the one construction, or stronu;ly against a 
private person on another construction, it is, I think, consistent 
with all sound principles to pay regard to that balance of 
inconvenience/-’

If, on the part of the Collector, there has been failure to give 
immediate notice of his award, and if the party interested iu ' 
the award has suffered prejudice thereby, no doubt that party 
would be entitled to insist that the notice should have been 
“  immediate.” But what prejudice can a claimant suffer from 
the mere fact that the Collector has given him no immediate 
notice ? Conceivably there can be none, So far as the period of 
limitation, provided for in clause (6) of the proviso to scction 18_, 
goes, it is made to run from the date of the rcceipt of the 
notice from the Collector, in which case it is six weeks, or from 
the date of the Collector’s award  ̂ in which case it is six months, 
whichever period shall first expire. That uieaiis that in any 
case the proceeding's shall be -final after six months from the 
date of the award. This evidently contemplates that a party 
interested should not sit quiet, waiting for the Collector's notice 
or plead want of it, but should in any case him,self bo vigilant. 
The longer period of six months from the date of the award is 
given him as an alternative, where the Collector has not been 
himself prompt. The lateness of the notlcc cannot, tliercforcj

(1) (1880) 5 Api). OiLfj. 820 afc i>. 837
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Act.

affect the question of limitation,, and no prejudice can possibly 1005,

arise to the claimant in rcspect thereof. ' '
I f this considecatiou is borne in mind it becomes plain that sub- Aociuian;ioN 

section [i2) of section 12 provides that the Collector shall give 
immediate noticc solelj’ in the interests of the public with a view 
to ensure that the compulsory acquisition shall he in all respects 
facilitated and completed withoub delay. When that sub-section 
directs that the Collector shall giveimmediate notice it does' 
nob confer a right upon the person to such notice so as to entitle 
him to say that a late notice is bad, but it imposes a duty upon 
the Collector, in the interests of the public^ to ensure prompt, 
vigorous action on his part for the speedy, acquisition of the 
property and a speedy determination of all disputes.

And this construction of the said sub-section is supported 
by the exact position which the Collector occupies under the Act.
As has been held by the Privy Council, adopting the view of 
the Calcutta High Courtj in Ezra’s ease, the Collector, making 
an award under the Act, is aoent of the Government, and 
acts in his administrative capacity. If that is his position, as 
agent of the Government who represent the public, the Collector 
acts for the public. The compulsory acquisition of land being 
necessary for the public benefit, when the Legislature says that 
he shall give immediate notice it is intended that he shall 
act without delay and give immediate notice solely with a view 
to that benefit. If his notice is not immediate, it is the public 
that is inconvenienced ; the hardship is upon them. - 

From these considerations it follows, in my opinion, that 
the word notice as used in clause (5) of the proviso to section 
18 means notice, whether immediate or not. This construction 
brings all the material provisions into harmony with one 
another. The clause in question prescribes one of'two periods of 
limitation for a party who has not accepted the Collector’s award 
— either six weeks from the date of the receipt of the Collector’s 
notice, whether immediate or not; or six months from the date 
of the award ; wliicliever period shall first cx2nre. These last 
words, wliich I have italicized, show that the element of notice,
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1905. is an essential ingredient, so to say, of the tw o alternative 
periods, and sucli notice m ay be "  immediate ”  or not.

AoiyjiwTEON ■ Supposing, however, that the construction which the claimants 
ill this case ask me to put on sub-section 2 of section 12. and 
clause {i) of section 18 is correct, and that, the Collector was 
bound to give immediate notice ”, the furtlier question is, 
whether the Collector’s notice here was not immediate because 
it was given five days after the award.

Now, the word “  immediate ”  has been construed by a Full 
Bench of this Court, consisting of Nauabhai Haridas, Bird wood 
and Jardine, JJ., in Iti te the Jpplication o f Shesltamma 
to mean “  as allowing a reasonable time for doing i t / '  “  The 
test,̂  ̂ they say, is, whether under the circumstances, there was 
such unreasonable delay as would be inconsistent with what is 
meant by ‘ immediate.^ In The Queen v. Jus&'kes o f Berhhire^^\ 
Oockburn, C. J., pointed out: — It is impossible to lay down 
any hard and fast rule as to what is the meaning of the word 
^immediately’ in all cases. The words ‘ forthwith^ and 
‘ immediately  ̂ have the same meaning. They are stronger 
than the expression ‘ within a reasonable time ’ and imply 
prompt, vigorous action, without any delay, and whether there 
has been such action is a question of fact, having regard to the 
circumstances of the particular case/-* In Thonipson v. Gibson 
it was held that the word immediate meant “  with all 
convenient speed.̂ -* In ’Page v. Fcaree  ̂ Lord Abinger said:-— 

When the Act says only that the Judge shall certify imme­
diately after the trial, and does not more especially define the 
time, it must mean that it is sufficient if it bo done within a 
reasonable time.”  And Alderson B, said; As it is to bo 
assumed to be a reasonable and proper p'hm  fade^ it is for 
the party who complains of it to show that he took an un­
reasonable time.'”  The result of these and other authorities 
(see Olitulie v. Richardson and Ilaleigh v. is that

. where a statute or a written contract provides that a certain

(1) (1887) 12 Bom. 270. W  (18-11) 8 M. & W. C77 at p. 070.
(2) (1878) 4 Q. B. D. 469 at p. 471. (s) (1842) 30 M. & W. G8S.
(S)W.l841) 8 M. & W. 281. «i) (ISiO) G M. & W. C7<J at C77.
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thing shall be clone immediately we must  ̂ in construing that 
word, have regard to the object of the statute or contract as the 
case laay be, to the position o£ the parties, and the purpose 
foi" which the Legislatui'c or the parties intend that it shall be act. 
done immediately. Applying that test hero, what have we ?
The Collector, as a public functioniry. has several duties to 
discharge: the duty oi'making awards and taking proceedings 
under the Lund Acquisition Act is only one of them. The 
exigencies t)f official business require that he should have some 
time before he can give notice of his award after he has made 
ifc and there is no conceivable reason why a party interested 
in the Collector's award should have a notice instanter.
Having regard to these eircuinatances I  musb decline to hold that 
the notice given here five days after the award had been made, 
was not immediate.

That brings me to the second contention of the claimants, 
in answer to the preliminary objection raised for the Government 
and the Municipality. The claimants urge that their attorneys’ 
letter of the 7th of October 1901- sufficiently complied with 
the requirements of section 18 to bring this reference by the 
Collector within the period of limitation prescribed in clause (//) 
to the proviso of that section.

Now, section 18 provides that any person interested, who, 
having not accepted the awiird, desires to have an adjudication 
of the claim by the Court, should, within the period of limitation 
prescribed in the proviso to the section., do certain things. First, 
he must make a written application to the Collector, Secondly, 
that written application should require the Collector to refer 
the matter for the determination of the Court, whether the 
objection be to the measurement of the land, the amount of 
the compensation, the persons to whom it is payable or the 
apportionment of the compensation among the persotis interested.
^J'hirdly, such application shall state the grounds on which 
objection to the award is taken.

These are the conditions prescribed by the Act for the right 
of the party to a reference by the Collector to ccme into existence.^
They are the conditions to which the power of the Collector to 

n 1558—G
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I'Oi'- make the reference is subject. They arc also the eondibioiiPi 
which must be fulfillod before the Court can have jurisdiction 

AcomsmoN to entertain tlie reference.
ACT. * jjg Judicial Committee of the Privy

Council in Nttsscrwanjee Testonjee v. Mecr Mi/noodeen Khan 
WiiUud Mecr Budroodcen Khau Bahadoor, wherever juris- 
diction is given to a Court by an Act of Parliament^ or by 
a Regulation in India (which has the same effect aa an Act of 
Parliament); and such jurisdictinn is only given upon certain 
specified terms contained in the Regulation it^elfj it is a univer­
sal principle that these terma must bo complied with, in order 
to create and raise the jurisdiction, for if they bo not complied 
with the jurisdiction does not arise/’' The same case is also 
authority for the proposition tha.t the compliance need only bo 
substantial so as to be intelligible and clear.'’'

I  turn now to the letter ot' the claimants’ attorneys, dated 
the 7th October 1001'; which is relied upon by them as meet­
ing the requirements of section 18, to see whether its terms 

' substantially comply with the conditions, subject to which alone 
the Collector had power to make this reference.

In the first place does it require the Collector to refer the 
matter for the Court' ŝ determination ? The word require 
implies compulsion. It carries with it the idea that the written 
application should itself make it incumbent on the Collector to 
make a reference. What is there in the terms of this letter 
imposing upon him the duty to refer ? It starts by ‘̂^aying that 
the award is not accepted and then proceeds as follows ;-«•

We will send yoxi in due time a formal request to rcfor tlio matter for tlio 
deterniinalion of the High Court of Judicature at BoiuLay imdor section 18 of 
the Land Acquisition Act, 1894. In tho meantiino wc luivo to request you to 
let us havo a copy of tho notes of your judgmeat.”

Paraphrased into the plaiiiesfc language and understood in 
their natural meaning, these words ate only an intimation to tho 
Collector of the claimants  ̂ intention or determination to require 
him thereafter to make the reference. True, they say such sub- 
seqpent requirement or request will be formal. That, I think,
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means with due regard to the formalities prescribed in section 18.
The question is, does this letter by itself require the Collector. Ix hf

to make the reference ? The test is this ; What was the Collec- Acyaisn-ioN
tor to understand when he received this letter ? Was he to
understand, when he received ifĉ  that he was bound to act upon
it and refer or rather that he should not act upon this letter hut
wait until another letter, written formally^ t  e., with due regard
to the requirements of section IŜ  reaches him ? The latter is,
in my opinionj the plain meaning. Nor can it with any .show
of reason be urged that what the claimants’ afctorneys meant by
this letter of the 7th of October was that, as the letter to follow
was only to be formal, this letter was in substance one which
met the requirements of section 18. That section prescribes
certain formalities: and none of them, or at any rate not the
most important of them, has been observed in this letter of the '
7th of October. It is clear from the section that those form­
alities are matters of substance and their observance is a condition 
precedent to the Collector’s power of reference.

First, there is no intimation in the letter whether the matter 
to be referred to the Court consists in an objection to the 
measurement of the land, the amount of the compensation, or 
the persons to whom it is payable. The Collector is left 
completely in the dark about it. It may be possible to 
gather from the terms of the letter, which refer to the death of 
■"̂ '0 executrix and the survival of the two executors and express

,e willingness of the latter to receive under protest the compen- 
ttion awarded by the Collector, that there was no dispute as to 
he persons to whom the compensation was payable. But what 
ibout the measurement of the laud or the amount of compensa­
tion ?

But even supposing the letter contained sufficient to en­
able the Collector to infer that the objection to the award was 
only that the compensation awarded by him was too low, be­
cause the- claimants expressed their willingness to receive 
the award money ‘ 'under protest/^ section 18 also requires 
that the application shall state the grounds on which objection 
to the award is taken.” Here no grounds are stated for the 
objection that the compensation awarded is too low,
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I am of opinion; therefore^ tliafc there \v'as no aubstantial 
1st re' compliance by the claimants \Yith the conditions £or a I'efer- 

AcquiStioct prescribed in section 18 of the Act;  that the Collector
had no power to make the reference and that it is ultra vires.

Bat, lastly  ̂ ifc is urged for the claimants that as the Divali
liolidays intervened they are entitled^ under the provi­
sions of the Indian Limitation Act, to a doduction of the time 
of those holidays from the six weeks  ̂ period of limitation. It 
is a moot question -whether the provisions of the Limitation 
Act apply to the special poiiod of limiiation prescribed in 
section IS of the I^and Acquisition Act. This latter is a special 
Act and it would appear from a decision of this Court_, in 
QnracJiar-^a v. The Fm ichnl o f  the Bdfjami Towit,
Uti/f that the provisions of the Limitation Act apply to 
special Acts. The Madras Court has taken a ditlerent view ; 
see Vceramma v. Afjljia/t-, Girija NafJi v. Patcmi, 
Nagendro v. Malhufa, The decision in Qibrcû harijn v. The 
Tresiclent of the Belganm Town M'lmicipaUl f̂ '̂  being’ a decision 
of a Division Bench of this Court is binding upon lue sitting as a 
single judge. But even then how do the clainrants bring their case 
within the relief afforded by the Limitation Act? It is undis­
puted that the Divali holidays iii 1901 fell on the 7th and 8th 
of iNovember. The period of six weeks from the rcceipt of the 
Collector's notice expired on Saturday the 5fch of .November IDOl' 
and on that day the Collectoc^s ofilco was open. Even under the 
Limitation Act no deduction can be made under these circum­
stances. Then ifc was said that the time occupied by the claimants’ 
attorneys in taking a copy of the Collector'’s judgment ought 
to be deducted from the six week.s. The answer to this is 
simple. The Land Acquisition Act mentions no sucli thing 
as a judgment of the Collector making an award under the Act, 
If the claimant objects to the award ho ought to know why ho 
objects: the Collector’s reasons arc not necessary for his ob­

jection. further, section 12 of the Limitation Act, para. <!■, 
whicli alone can possibly apply, speaks of a copy of the awai-d

(1) (1884) S Bora. B29. (:s) (1889) 17 Cal. 2G:}.
"  (2) (1898) i§ Mad. 09, (-1) (]801) 18 Cal. 368.
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—not of tlie Collector’s Judgiiieafc—and the claimants here had a __
copy of it in the Collector^s notice of the 23rd of September. M m

L and

There was one point, which in the course of argument at the Acqttisotois'
AOT*

Bar, suggested itself to me and I thought then that it might be of ;
some weight in support of the validity of the reference. That 
point was that the Collector, whose position tinder the Land 
Acquisition Act, as held by the Privy Council in Blira’s case, 
already referred to, is that of an agent of Government, having 
made the reference, must be regarded as having waived his right 
or the right of his principals, the Government, to dispute that 
the reference was unauthorised and therefore illegal. But I 
have more carefully weighed the point since and arrived at the 
conclusion that there is nothing in it. The Collector’s autho­
rity to make the reference as an agent of Government is re- . 
strieted. by the statutory conditions prescribed in section 18.
The claimants cannot plead ignorance of those conditions and 
the restricted nature of the Collector’s authority. He can­
not bind Government by stepping outside the limits of the 
power given by section 18, If he does step oatside them, hivS 
action is illegal: and no waiver on his part can atone for the 
failure of the claimant to fulfil the statutory conditions which 
the law required them to fulfil before their right to require 
the Collector to make a reforenee could come into existence.

For all these reasons I am of opinion that tho preliminary 
objection raised by the learned Advocate General, Mr. Eaikes, is 
good and must be allowed. I dismiss the reference. No order, 
as to costs.,

Mr. E. F. NieJiolson, Government Solicitor, for  Government,
Messrs. Nanu fhrviasji, Solicitors for claimants.
Messrs. Ormoford, Broivii Co., Solicitors for Municipality.

. W. L. W,
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