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The rule as to cerfifying Counsel has been interpreted as
meaning that Counsel should be certiied unless it is not a fit
case for Counsel. I should myself have felt inclined to put a
stricter interpretation on the rule, but the practice has been the
other way ; and I donot think I should be justified in disregard-
ing the practice followed by my predecessors.

It seems to me that if either party gives notice of his intention
to employ Counsel, that party ah any rate acknowledges, that, in
his opinion, the matter is fit for emnloyment of Counsel.  Again,
if the question involves the discussion of comyplicated facts, or of
any substantial question of law, I think Counsel should he
certified.

In this ense

(v} Notice has been given by the plaintiff that he will employ
Counsel,

(?) A question has been raised as to whether the defendant
should be compelled to pay under the eireumstances stated in the
affidavit.

I cannot say that the employment was improper: ov that
there was no substantial question of law and fact to discnss.

Therefore I will certify Counsel.

Counsel eoriified.,

Attorneys for the plaintiff s—Messrs. M ullu and Mulla,

~ Attorney for the defendauts ;=3p. 37, B, Chothia,
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Trcfore Sir Lawrence Jeakins, ILC.LE., Clicl Justics, wnd
My, Justice Rutehelon

MOOSA HAJT JOONAS NOORANI 4xD orrws (IDEFENDANTS), APPRLLANTS,
v. HAJT ABDUL RAITIM HAJL HAMED (Pramxerer), REsroxnryy.s

Cutehi Mempns—Suceession—Maririage in approved furm-——Hindn Law,

Tn the absence of proof of any spreial evi-tom of snceession, the Hindn Lew

" of inheritance applies to Catehi Memons.
The legal consequences of the elusses of marricge, the approved ani
disapproved, in relation to inhevitane:, vary aceerding as theiy leading charactor-
isties are hlameworthy or not, and suggest the inference that it is the quality
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and not tha form of marriage that decides the course of develution: wheve the
marriaga is approved the hushand and his side come in, where disapproved, they
do not. _

Ashabai v Hoji Tyed Huaji Ralimtwlla®  folleweds  Tu the goods of
Mulbad ; Krdin Khataw v, Pardhan Mangi®, and e caseof the Kojahs
and of the Memoie Cuteliees® volared to

ArPPEAL from Crowe, J,

The facts of this case as found in the Court below are as
follows twm

Haji Salley Mahomed, a Cutehi Memon, died on the 24th
December, 1898, leaving a will, dated 5th July, 1894, in which he
appointed as his executrices his widow Mariambai and her
wother Fatmabai, widow of one Haji Adam Haji Lsmail, The

‘will was proved on the 30th August, 1829, Various legacies were

given under the will, including one of Rs, 10,000 to the widow
Mariambai ; Bs. 275 per annum were also set aside for certain
anniversary ceremonies and a portion of the residue for feeding
fakirs, On the 28th May, 1902, Mariambal died without having
reecived the whole of her legacy of Rs. 10,000, On the 2ith
July, 1902, the plaintiff filed this suit, alleging that he was the
nephew, brother’s son, of the testator Haji Salley Mahomed and
claimed a3 heir of Mariambai for the adininistration of the estate
of the said Haji Salley Mahowmed and for a declaration of his
rights in that estatc not only in his own right but also as heir
of the said Mariambai, The executriz Fatmabal put in a written
statement claiming to be the heiress of Mariambai and claiming
all the property of her daughter, the said Mariambai, by virtue
of a death-bed gift. On the 5th August, 1902, a receiver was
appointed of the moveable estate and on the 12th December, 1902,
under a Judge’s order the following among other preliminary
issues were set down for trial:—

1. Whether according to the law applicable to Cutehi Memons
the plaintiff is the heir of Mariambai in the plaint mentioned.

2. Whether according to the custom applicable to Cutehi
Mewmons the plaintiff is the heir of the said Mariambai.

3. Whether the plaintiff bas any and what interest in the
estate of the testator Haji Salley Mahomed.

€} (1882).9 Bom. 115. (2 (1860) 2 Dom, 1. (% T, 276,
@) (1847) 2 Moriey’s Dig, 431,
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4. Whether the suit is not bad for misjoinder of caunses of
ackion.

As to the first three issues the learned Judge of the lower
Court held that the Cutchi Memons were as regards the order of
suceession and inheritance governed by Hindu Law, and that as
there was nc impropriety in the marriage of Mariambai the
plaintiff was her heir,  As regards the fourth issue, the learned
Judge held there was no misjoinder of causes of action, as it was
clear thab all that was prayed for in the plaint was the adminis-
teation of the estate of the deceased Haji Salley Mahomed. From
this decision the defendants appealed and further evidence was
recorded before the Court of Appeal as to the existence or other-
wise of any custom of succession or inheritance among the Cutehi
Memon commumity. On the 13th September, 1904, the Court
ol Appeal referred the case hack to the lower Court to take
forther cvidence as to custom. A number of witnesses, {or the
most parb leading members of the Cutehi Memon community,
were -examined] hefore the lower Court, and on the 24th Mareh,
1005, the ease acain eame hefore the Cowrt of Appeal,

Setadvad with fawerarity, for the appellants.

We are only eoncrrned with first two issues.  On the death of

Mariambai the property should go to her mother Fatmalal aceord-
k ing to Mahomedan Law. The plaintiff sets up o custom against
Mahomedan Law which is neither Hindu Law nor Mahomedan
Law. Mariambai gets the property by the will of her hushand,
this would then be stridhan:  Sitalai v. Wasantiao®.

The devolution of stridken depends upon whether marriage
wag in an approved form or not, That there is no hardship in
applying Hindu Law in a case such asthis. We cite the case of
the Khojas who were originally Hindus, and were converted to
Muhanmadanism, retaining their Hindu laws and customis, and
to whom, in the abscuee of special custown, Hindu law of inheri-
tance should be applied.  Hirbai v. Gorbai,® Shivji Hasam v, Datu
Myt In re IHuji Iswail Haji Abdule,") Rakimatbae v. Hadjs
Jussap,® In the matter of Haroon Mahomed " dshakei v. Huji

@) (1901) 3 Bowm, L. R, 204, &) (1880) 6 Bom. 452, p. 460.
@) (1875) 12 Bom, IL. C. B, 204 ab p. 305, ) (1847) Perry's 0. Gy p. 110
¢ (18745 12 Bom, H, ¢, R, 281, ¢ (1890) 14 Boum. 180 at p. 192,
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Tyel Haji Rakimtvlla,® Abdul Cadur Heji Mahomed v. C. 4.
Turner®, :

These cases show-that Memons ares governed by Hindu Law.
The case of dshalat v. Haji Lyed Haji Ralimbulla® applies
technical law of sfridian to these classes. The onus of proving
a custom of inheritance not in conformity with Hindu Law lies
upon those who set it up® Agsto stridlan the devolution of
Anvadhya Stridhan is according to the Mayulkha, and therefore
the whole law as to devolution applies. In this case there was
no issue of the marriage and so further devolution must be
governed by form of marriage. If the marriage is in an
unapproved form it goes to heirs of the woman, and if in an
approved form then to heirs of the husbhand: Hunsrgf v.
Kesserbar® . The marriage in this case cannot be said to be in
an approved form as it was admittedly performed according to
Mahomedan rites. Bub a Hindu marriage though in an
unapproved form is valid.

This marriage we say is analogous to one of the lower forms of
Hindu marriage wheve divoree is allowed,

Cutehi Memons were mostly Sudras and to assume this
marriage to be in an approved {orm would be to apply neither
Hindu nor Mahomedan Law,

As to the custom alleged in this case the plaintiffi must prove
it strictly as it is contrary to both Hindu and Mahomedan Law,

[JExNKINS, C. J.:—Do you admit that on the death of a Cutehi
Memon the widow would succeed 7]

We admit that.

Sudras are presumed to marry in unapproved forms. Mayne
Hindu Law (6th Edn.), p. 97. Ghose HindulLaw, p. 603. We
say there are eight forms of marriage and it is diffieult to say
which of them resembles this particular marriage.

Robertson and Lowndes, for respondent 1.

Bhandarkar and Bakadurji, for vespondents 2, 3 and 4.

(D (1882) 9 B m, 115, pp. 120, 126. @ Thid, pe 1206
() (1884) 9 Bom, 158 at p. 162, (43 (1903) G Bom, L, R. 17
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JuNkIxs, G J.—Apart frow the objection of isjoinder, the
ouly point argued before us has been as to the rights of succes-
sion by inheritance to the property of a Cuichi Memon widow,
for so the lady must be regarded, notwithstanding the doubt
suggested here for the firsh time at a late stage of the argmucnt
that such was not her true deseription.

The lady’s name was Mariambai, and she was the widow of
Haji Sale Mahomed Haji Tar Mahomed, who Jeft her by will the
property in suit.

Mariambai died without issue, and the plainiiff iz her hus-
band’s nephew and nearvest heir, while the appellants arve her
nearest heirs in her parents’ family @ it is DLetween the plaintifly
and the appellants that the contest les.

It is beyond dispute that in the absence of proof of any
special customn of succession, the Hindu Law of inheritance
applies to Cutehi Mewmons : Ashabai v. Hqji Tyeh Hoji Rahimtuila

The property in suit, therefore, devolved as strid/ien and so the

succession must be determined by reference to the rule which .

draws a distinetion in the devolution of that class of property
according as the lady’s marriage was approved or disapproved.

Crowe, J., decided in the plaintiff’s favour, holding that Mariam-
bal’s marriage must, for the purpose of this rule of descent, be
regarded as approved, and the case is before us on appeal from
bis deeree, The record, since the case was betore Crowe, d., has
been: amplified by the addition of evidenee of custom,

The Hindu rule of descent is thus propounded in the Mayukha
(Ch. 1V, s. X; pages 97-98 of Mandlik’s Hindu Law), which is
the governing authority in this case :

“7 Ay vegards suceession to] the technical stridAaie in default of both kinds
of issue, Yajnavalkya states a distinction [Ch. II, V. 1447 :—

‘ Her kinsmen (bandiavas) take it, if she die without issune.’ ()

The same [author] expounds the suecession of kinsmen according fo the
diffevent kinds of marriage. &) *The property of a childless woman married in
the Drakma or any other [of the four approved forms of] marriage goes to her
hushand ; in the remaining [four forms of marriage] it goes to her pavents.td) But
if she leave female issue, [it will go to her daughter's daughters]’® Failing

() (1882) 9 Bom. 115, @ Yaj. Ch. II, V. 145,

2} Vir, I, 218, p. 2; Kam, and Vya. M. () Vir. 1. 218, p. 2; Kaw, and Vya, b,

(%) Vijnancsvara (Mit. Ch. IL 1. 63, p. 1) distivctly mentions danghter’s davghgers,
and gives his reason for so doing.
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the husband, the neavest to her in his family takes it; [similarly] fuiling the
father, the neavest to her in her father's family succceds; a8 Manu in the lext
[Ch. IX, V. 187] :—¢ Of the nearest sapinda, the wealth [of the deceased] shall
ha’ declarves propinquity to the deceased as the criterion of the right to [take]
wealth.  As regards [the statement] in the Mitakshara (1) that on failure of the
husband, it goes to tafpratyusanna (the nearest to that) sapindes, and on
failuve of the father, to tafpratyasanna (the neavest to that) sepindus, cven
there the [word] tatpratyasannal is [to be dissolved as] fenu asyalk pratya
sanqek [the nearest to her] through him, so as to mean (“the nearvest in his
family through him’). In the four [forms of marriage] beginning w ith Brahuia
relates to the Brahmana on accomut of these (forms) alone being lawful in
vespect to him.  In the case of Kshatriyas and the vest, to whom the Grandharva
[form of marriage] is lowful, the wealth of even her who has heen married
according to that [form] belongs to the hushand alone.  To the sume effect [suys]
Manu [Ch. IX, VV, 196, 197] -~ It is ordained thatthe properly [of a Woman]
married in the Draluna, Daive, Arsha, Gandharve, or Prajapeéye form of
marriage, and dying withont issue, shall go to her busband alone ; but it is
ordained that if she obtained wealth when married in the dsure and the like
form, on hor death without issue, i goes to her mother and father. 7 (2

Now the Hindu system vecognized eight kinds of marriage
and no more, the Brahma, the Daiva, the Arsha, the Prajapatya,
the Gandharva, the Asura, the Rakshasa, and the Paishacha.
Of these the first four are commonly deseribed as marriages in
the approved form, and the last four as marriages in the disap-
proved form : and it will be convenient for the present purpose to
accept that division, though aceording to some the Gaundharva is
under cerbain conditions to be regarded as in the approved form.

The argument for the appellants has been that, as the marriage
between Mariambai and her husband was nob in an approved
form, the husband’s family cannot take,

But there is an obvious fallacy in this: strietly speaking the
marriage was in none of the eight forms, and is at least as far
removed from those that are disapproved as from those that are
approved.

In my opinion it partook 1nore of the character of the
approved. I was the higest form of union known to Cutchi
Memons, and was free from all that was reprehensible, or that
could call for eensure, and in this it corresponded with the four
approved kinds of marriage under the Hinda system, and is
distinguishable from the four disapproved. |

@ Ch. 11, 1. 63, p. 1. @ Vir 1, 219, p. 1; Kam, axd Vyn. M,
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The legal consequences of the classes of marriage, the approved 1905,
and the disaporoved, in celazion to inheritance, vary according
as their leading characteristics are blameworthy or 10t, and

Mocsy Hesxr
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the marriage that decides the course of devolution: wlere the Baun,

marriage is approved the huskand and his side come in, when
disapproved they do not.

And so far as this affords any clue, then a marriage such es
this between Mariambai and her husband should attract the
consequences that amongst Hindus follow on a marriage in the
approved form.

I would hesitate to hold that a marriage between Cutchi
Memons could only create those rights of succession which are
regarded by Hindus as the proper sequel of marriager deserving
of censure, and whatever may be the infirmity of the evidence in
the case as positive proof of custom, it at any rate shows that
the views of the leading members of the community, including
the Shet, justify this hesitation.

The position accorded to a Cutchi Memon widow in the line of
suceession tends to confirm the view that she is treated as one
matried in an approved form.

It is admitted that she comes in where the PaZri would, and
that she has rights of inheritance, not merely of maintenance:
but the Pains is the lawfully wedded wife married in one of the
approved forms of marriage : while she, whose union has been in
a disapproved form, ordinarily is not a Pafns and has no more
than rights of maintenance,

Then again it has been decided as far back as 1866 that, by the
custom of Khoja Mahomedans when a widow dies intestate and
without issue, property acquired by her from her deceased
husband dees not descend to her own blood relations, but to the
relations of her deceased husband: In the goods of Mulbai; Karim
Khalaw v. Pardhan BManji.®
- This decision may not be & direct authority on the question
now before us, for it dealt with Khojas while we a e c-neerned
with Cutchi Memons, but it cannot be put aside as oi no weight
in view of the similarity of the conditions that govern both

() (1866) 2 Bow. H, 0. R. 276.
B 1872+
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corrmunities. Sir Erskine Perry’s judgment in The case of the
Rojahs and of the Memon Cuichees ) opens with the remark that
“ the question which has arisen in the cases of the Khojuhsand of
the Memon Cutchees is founded on such siwmilar states of fact,
and depends so entirely on the same principles of law that it
may be conveniently disposed of in one judgment,” And then
the Chief Justice proceeds to deal with the Khoja and the Memon
Cutchi cases on the same footing,

So then we find that among the Khojas a rule of succession
has prevailed for close on 40 years, which is in accordance with
the rale of inheritance to a Hindu widow married in an approved
torm. This shows that the rule for which the plaintiff contends
agrees with that which governs in a community to which his
bears so close a resemblance, and that to treat a marriage
between Cutchi Memons as leading to rights limited by Hindu
Law to marriages in an approved form does not involve any
absurdity or improbability.

Were it necessary to rest the plaintiff’s case on specific
instances of the course of descent he assects, then it is doubtful
whether his proofs would suffice for the purpose, but in the
considerations with which I have dealt there is ample material
to justify his contention, and I therefore hold that Crowe, J.,
rightly decided in bis favour on this point.

I have alluded to the objection of misjoinder : it refers to the
claim for administration of Mariambai’s husband’s estate. The
claim is necessitated by the fact that Mariambai’s legacy out of
that estate has pot been satisfied, and therefore is properly
included in the suit.

At the same time the plaintiff has no desire to have the estate
administered provided assets be admibted, and it be shown to his
satisfaction that the executors have made the payments they
allege on account of the legacy. We confirm the decree with
costs including costs reserved except the costs of and incidental
to the motion of 23rd September 1904 which must be borne by
respondent 1. The costs of the Advoeate General as betwecn
attorney and client. The accounts should not be proceeded with

(1) {1847) 2 Morley’s Dig, 431,
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without the leave of the Judge in Chambers, Liberty to the
Advocate General to apply to the lower Court as to a scheme,
Attorneys for appellants : Messrs. Tyabji, Dayabhai & Co.
Attorneys for respondents: Messrs. dideshir, Horinasji, Dinsha
§ Co. and Messrs. Tyabji, Dayablai § Co.

ORIGINAL CIVIL.

Before Sir Larence Jenkins, K.C.1E., Chief Justive, aad
My, Justice Batty.
BHAGWANDAS NAROTAMDAS (DErESDANT), APPFLLANT, 2, WANJI
DEOJI axp axoTHER (Prarstiers), RESPONDENTS, #

Contract—Pakli ddub—Tncidenls of the custom—Employment for vewrd,

The plaintiffy in Bombay bought and sold in Bombey estton and other
products on the ovders of the defendant who traded at Shahad: in Khdndesh,
Tn respect of the transactions sued on the plaintifis before due dute bad
entered into eross contracts of purchase with the mercliants to whom they tad
originally sold goods on the defendunt’s aceonnt,  The transactions woere entered
iuto on palki edat terms,

The contrant of a pakbe adutie in the circamstinces of this case i one
whereby he undertakes or guarantees that delivery should, on due” date, Lo
given or taken at the priee at which the order was accepted or diffevences paid :
in effect he nndertakes or guarvantees to find goods Eor ensh orleash far goods
or to pay the difference,

The evidenes in the ease establishes the following propositions in covneulion
with pakli adat dealings.

1. That the pelle edutie has no authority to pledge tha eredit of the up-
eauntry constituent to the Bombay werehant and that no econtractnal privity
i established between the up-country constituent and the Bombay merchant,

2. That the up-country constituent has no indefeasible right {o the contract
(if any) made by the pabbe edafic on receipt of the ovder, but the pakiu
adatia may enter into cross contracts with the Bombay merchant either on
his own acconnt or on account of ancther constituent, and thereby for prelical
ymrposes cancel the same, '

3. The pakha edotic is wnder no obligation to substitute a fyesh contraet
to maet the order of his first constituent. _ :

I, that the defendaut knew of the enstom, which was not nnreasonable as
it did not involve a conflict between the pelda adatic’s intorest and duty.

# Appeal No. 13835 Snit S0+ of 1004,
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